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Introduction 

The Kimberley’s ancient landscapes and monsoonal weather patterns have produced a 

unique and diverse set of river systems, groundwater systems and ecosystems which 

support local communities, a rich Indigenous culture, and a range of outstanding natural 

assets. Any plans for development of water resources in the Kimberley must learn from the 

costly mistakes made in southern river systems, and be based on comprehensive, rigorous 

science and insights from previous water management over long climate cycles. 

 
In particular there is a need to properly recognise Indigenous interests in water planning and 

management given that Indigenous people are responsible for the management of significant 

areas of land and water, and that access to adequate water year round is essential to survival 

and to economic wellbeing. Water planning in the Kimberley must be based on the 

precautionary principle to guard against adverse, unforseen and unintended future impacts, 

and on best practice drawn from the costly lessons of water management in other regions, 

notably from the Murray Darling Basin. 

 
Western Australia’s water legislation reform needs to support water allocation planning and 

management which recognise the distinctive characteristics of the Kimberley region and of 

sub-regional diversity within the Kimberley. The core principles which must be applied are: 

  The protection of water-dependent ecological communities - ensuring environmental 

water is allocated to meet clearly articulated and monitored environmental objectives; 

  Maintaining water quality; 

  Ensuring decision making is based on comprehensive baseline data; 

  Strong and well resourced monitoring, compliance and enforcement; 

  Ensuring Indigenous water use needs and rights are respected ; 

  Community views and social equity inform and drive water planning; 

  Flexibility to quickly address new challenges as they arise, for example from the impacts 

of climate change, or other unforseen impacts. 



ACF Recommendations 

The Australian Conservation Foundation (ACF) supports the detailed recommendations in 

submissions made by Environs Kimberley and the Kimberley Land Council. ACF highlights 

the following issues and recommendations as they apply to the Kimberley region. 
 

 
1. Water and the Environment 

 
ACF is concerned that the framework does not cover the broader provisions required to 

protect threatened ecological communities and groundwater-dependent ecosystems, or to 

protect significant waterways. 

 
The Australian Conservation Foundation recommends: 

  Mechanisms for protecting wetlands, rivers and other water places are included in a 

regional framework and in the new Act; 

  The framework give the Department of Water responsibility for managing water quality; 

  The Department of Water is allocated adequate resources to conduct comprehensive 

baseline studies and to establish ongoing monitoring systems to manage water quality 

and assess changes to water quality; 

  Traditional drinking water access areas are given the same protections as Priority 1 

Public Drinking Water Source areas. 

 
To provide some of additional resources required ACF is also recommending to the 

Commonwealth Government (in ACF’s current federal budget submission) that a new 

Northern Australia Water, People and Economy Research Fund (or Water Research Fund) be 

established in partnership with the Queensland, WA and NT Governments, linked to the 

National Water Initiative, to invest in scientific studies to better understand the relationship 

between hydrological regimes and ecological systems in northern river systems and how 

they interact with existing socio-cultural and economic factors. This Water Research Fund 

would enable a comprehensive, quantitative, scientific understanding of surface and 

groundwater resources, their inter-relationship with each other, the ecosystems that rely on 

them and the nature of the dependencies, other existing industries and cultural or social 

values that exist and how they might be affected by changes in hydrology, including the 

long term impacts of climate change. 
 

 
2. Indigenous Rights to Water 

 
Water resource management in the Kimberley must be considered on a regional scale which 

gives due regard to the rights of native title holders, the cultural significance of water, 

environmental and cultural values, Native Title rights, Indigenous rights to economic 

development, and development pressures on water resources in the Kimberley. 

 
The Australian Conservation Foundation recommends: 

  The Department of Water develop a special Kimberley regional water framework which 

expressly recognises the special significance and importance of water to Kimberley 

Traditional Owners 



  The Kimberley regional water framework acknowledges the inherent biodiversity and 

cultural values of the Kimberley which depend on the integrity of water resources. 
 

3. Mining and Fracking 

 
The proposed framework gives limited attention to water use in the mining and petroleum 

industry. Comprehensive baseline data and an understanding of complex hydrology 

systems need to be established to strengthen monitoring of current mining operations and 

before any further approvals are provided for mining and petroleum activities. 

 
The Australian Conservation Foundation recommends: 

  New water legislation have provisions to manage the impacts of mining and petroleum 

activities on water availability and water quality, during operations and over the long 

term after operations cease; 

  That water legislation in West Australia incorporate the COAG endorsed National Water 

Initiative Policy Guidelines for Water Planning and Management 2010, including section 

3.6.6. (Mining and other Extractive Activities); 

  They Department of Water’s Land Use Compatibility Table be updated to distinguish 

between mining and petroleum operations and to include fracking; 

  That WA water legislation mandate the Department of Water to refer all licence 

applications to take water for fracking purposes to the EPA for assessment and that, at a 

minimum, fracking be listed as an incompatible land use with P1, P2 and P3 areas; 

  That given the essential need and importance of water, that strong water legislation in 

Western Australia be given primacy over other Western Australia legislation and over 

State Agreements. 
 

 
Supporting Information to Recommendations 

 

 

1. Water and the Environment 
 
The protection of water-dependent ecosystems is one of the stated objectives of the water 

reform process. ACF is concerned that the framework does not cover the broader provisions 

required to protect threatened ecological communities and groundwater-dependent 

ecosystems, or to protect significant waterways. 

 
The National Water Initiative (NWI) obliges the WA Government to identify and 

acknowledge surface and groundwater systems of high conservation value and manage 

these systems to protect and enhance those values. 

 
The Department of Water’s Position Paper includes the need about greater security of water 

for the environment and mechanisms for providing water security are listed but insufficient 

detail is provided about these mechanisms covering: 

  water for dependent ecosystems, 

  accounting for environmental water 

  clear articulation of environmental water objectives. 



 

 

The proposed reform appears to offer no substantive changes to current practices. The 

exception is the introduction of statutory allocation limits, which offer more security than 

non-statutory limits. These limits can still be overridden by the Minister. Previous 

experience has resulted in 24 per cent of WA’s water resources being over-allocated or sitting 

at maximum allocation. This figure puts the efficacy of current Department of Water 

operational practices into question. Given the reform proposes less government intervention 

and no significant change to environmental water provisions, ACF is concerned about the 

impact of the reform on water dependent ecosystems. 

 
There is a lack of baseline data and understanding of Kimberley river systems, including 

surface water–groundwater connectivity. Consideration of “environmental water” in these 

cases requires thinking outside the current south west WA paradigm of water management. 

 
This means that a high degree of caution must be applied in any allocation of water 

resources in the north. Significant resources are expended in WA on restoring degraded 

water resources. It is imperative that water policy and planning take heed of lessons of the 

past in planning for our water future. 

 
The Australian Conservation Foundation recommends: 

  Mechanisms for protecting wetlands, rivers and other water places are included in a 

regional framework and in the new Act; 

  The framework give the Department of Water responsibility for managing water quality; 

  The Department of Water is allocated adequate resources to conduct comprehensive 

baseline studies and to establish ongoing monitoring systems to manage water quality 

and assess changes to water quality; 

  Traditional drinking water access areas are given the same protections as Priority 1 

Public Drinking Water Source areas. 
 
 
 
 

2. Indigenous rights to water 
 
The significance of water to indigenous people and to the broader community has been 

recognised in the National Heritage Listing of the West Kimberley which recognises rivers 

and  water  sources  that  are  of  National  Significance  (including  matters  of  Indigenous 

heritage) throughout the West Kimberley. Rivers and groundwater have significant 

Aboriginal cultural values associated with ‘living water’ in the north. The Fitzroy River 

system was included on the National Heritage List for “outstanding heritage values to the 

nation”, because of its significant cultural values. 

 
The Australian Conservation Foundation supports the recommendation of the Kimberley 

Land Council that an Indigenous stakeholder forum be convened so the Department of 

Water can consult with Kimberley traditional owners in relation to the proposed reforms to 

the legislative framework for water resource management.  ACF also supports the request 

that the Minister meets with WA Native Title Representative Bodies at the next forum in 



February or March 2014 to discuss the proposed reforms with Native Title representatives 

from across WA. 
 

 

ACF supports the KLC recommendation that the Department of Water take immediate steps 

to appoint an indigenous representative to the stakeholder reference groups so that the 

position of indigenous people in relation to the proposed reforms is properly recognised and 

represented. 

 
ACF highlights the following points from the issues raised by the KLC: 

 

1. The need for a Kimberley Regional Water Allocation Plan. 

The Kimberley is a region like no other within Western Australia and the economic, 

environmental, social and cultural values that make the Kimberley so unique need to be 

properly taken account of in any new water legislation.   Water resource management in the 

Kimberley should be considered on a regional scale and an appropriate regional framework 

be developed that gives due regard to: 

 
           the rights of native title holders; 

           the cultural significance of water in the Kimberley (particularly in arid areas); 

  the  environmental  and  cultural  values  of  the  Kimberley  (many  of  which  were 

recognised in the National Heritage Listing and as part of Ramsar wetlands) and the 

land and sea management initiatives that are being implemented through the KLC 

and indigenous ranger groups to protect and preserve these values; and 

  the development pressures on the Kimberley water resource through mining and 

agriculture and the  potential impacts (both positive and negative) on  traditional 

owners and Kimberley indigenous people. 
 

2. The extraction of water can have a significant impact on native title rights and interests. 

Whilst the current judicial position does not recognise native title rights to water per se, many 

of the native title rights that have been recognised by the Federal Court  in native title 

determinations are heavily dependent on the availability of water and on the integrity of the 

water table.  The ability of traditional owners to camp, hunt, fish, collect flora for medicine 

and food and conduct ceremony is often dictated by the availability and accessibility of fresh 

water  and  may  be  compromised by  water  allocation  decisions  that  do  not  adequately 

address potential impacts on these rights.  Any such decision risks the creation of a potential 

future act and compensation liabilities for the loss of native title rights. 
 

3. Traditional Owner’s rights to water should be recognised both in terms of cultural 

entitlement but also in relation to entitlements that create economic development. 

Water has a fundamental place in indigenous traditional law and culture and any water 

allocation planning needs to properly recognise cultural water entitlements and the effect of 

water allocations on the indigenous culture and country.  Traditional Owners also see water 

as a way of facilitating economic development on country and the potential for traditional 

owners to benefit economically through receiving water entitlements should be explored. 

 
The Australian Conservation Foundation recommends: 



  The Department of Water develop a special Kimberley regional water framework which 

expressly recognises the special significance and importance of water to Kimberley 

Traditional Owners 

  The Kimberley regional water framework acknowledges the inherent biodiversity and 

cultural values of the Kimberley which depend on the integrity of water resources. 
 
 
 
 

3. Mining and Fracking 
 
The proposed framework in the Position Paper gives limited attention to water use in the 

mining and petroleum industry. 
 

 

Water use in the mining and petroleum industry is different from other users due to: 

  the limited lifespan of mining and petroleum activities, 

  the nature and risks of these activities, and 

  potential major impacts on water. 

 
In addition, special arrangements or “State Agreements” can be made for mining and 

petroleum activities which can override water legislation. Notwithstanding the role of the 

DMP, DER and EPA, the management and monitoring of term impacts of mining and 

petroleum activities on water resources should be the responsibility of the Department of 

Water and have primacy over other laws and State Agreements. 

 
At a minimum, comprehensive baseline data needs to be established before any water use 

approvals are granted together with increased obligations for water monitoring by mining/ 

petroleum proponents, including monitoring after water licence expiration. 
 

 

Impacts on Water Resources by Fracking 

The unconventional gas (gas fracking) industry presents significant threats to water, through 

potential contamination and over-abstraction. 

 
Unconventional gas fracking is water intensive. Thousands of wells are likely needed for a 

gas deposit and these would collectively and cumulatively consume vast volumes of water. 

Chemicals used in gas fracking processes include toxic, allergenic, mutagenic and 

carcinogenic substances, greatly increasing long term risks to precious water resources. 

Fracking fluid (slickwater) is not the only threat. The flow-back fluid also carries dissolved, 

particulate and gaseous contaminants from the shale deposit itself, including heavy metals 

and radioactive contaminants. Lists of these flow back fluid contaminants are not publicly 

available. 

 
Contamination can occur through well failure, migration through faults, or through surface 

water pollution migrating into aquifers. Surface water contamination via holding dam 

overflow is particularly concerning in the flood-prone Kimberley. 
 

 

The shortcomings of WA’s regulatory system for gas fracking include: 



  Lack of cumulative impact assessments of potential gasfield developments, prior to 

exploration and production applications. 

  Inadequacy of baseline monitoring prior to fracking operations; 

  Lack of ongoing environmental monitoring requirements post well abandonment; 

  Inadequacy of DMP’s environmental regulation and compliance regime; 

  Lack of outcome-based requirements for groundwater and air quality protection. 
 

These shortcomings could result in irreparable damage to water and ecosystems. After 

operations have closed and profits taken, the people living in the Kimberley and the WA 

taxpayer will ultimately be left to deal with any long-term problems. 

 
Injecting aquifers with water, either for managed aquifer recharge or any other treated 

wastewater disposal must be regulated to control adverse impacts on groundwater or 

surface water.  Aquifer injection with water is unregulated and it is disappointing that the 

Position Paper does not suggest a clear way to include aquifer injection in the reforms. It is 

understood that more work is needed on injection policy, but the Department of Water 

should give a clearer indication of potential regulation and interim measures while 

regulation is being developed. 
 
 
 

The Australian Conservation Foundation recommends: 

  New water legislation have provisions to manage the impacts of mining and petroleum 

activities on water availability and water quality, during operations and over the long 

term after operations cease; 

  That water legislation in West Australia incorporate the COAG endorsed National Water 

Initiative Policy Guidelines for Water Planning and Management 2010, including section 

3.6.6. (Mining and other Extractive Activities); 

  They Department of Water’s Land Use Compatibility Table be updated to distinguish 

between mining and petroleum operations and to include fracking; 

  That WA water legislation mandate the Department of Water to refer all licence 

applications to take water for fracking purposes to the EPA for assessment and that, at a 

minimum, fracking be listed as an incompatible land use with P1, P2 and P3 areas; 

  That given the essential need and importance of water, that strong water legislation in 

Western Australia be given primacy over other Western Australia legislation and over 

State Agreements. 
 
 
 

Case  Study: ACF submission to EPA on Buru/Mitsubish Application Laurel 

Formation Tight Gas Pilot Exploration Program (TGS14)” 

 
The concerns and recommendation raised above on water use and fracking are also reflected 

in ACF’s recent response to the WA EPA Consultation on Buru/Mitsubishi’s “Laurel 

Formation Tight Gas Pilot Exploration Program (TGS14)” Application. 



Submission dated 10 December 10 2013: 

http://www.acfonline.org.au/sites/default/files/resources/Buru%20Mitsu%20ACF%20Sub%2 

0131210.pdf 
 

 

ACF’s position on these proposals before the WA EPA is that: 

 
1. The regions in question are of high conservation value. Yulleroo 3,4, Valhalla North 1 and 

Asgard 1 are in roebuck floodplain and upstream of the National Heritage and Ramsar 

listed Roebuck plains. These operations will impact these National Heritage and Ramsar 

listed values through contamination of ground water and surface flood water runoff. 
 

2. The WA EPA must conduct a cumulative impacts study for gasfield development, 

considering the potential for environmental harm that flows from development of the Laurel 

formation at a bio-regional scale. This study must be conducted prior to any proposals for 

unconventional gas mining in the regions are considered for approval. Such a study is 

particularly appropriate given that if Buru’s test drilling is successful and the company 

obtains finance, their operations will scale up dramatically. 
 

3. An appropriate cumulative impacts assessment will consider: 
 

  Water pollution impacts, inclusive of surface and groundwater pollution and issues 

surrounding well integrity; 

  Impact on the terrestrial environment; 

  Possibility of environmental remediation in the case of serious groundwater pollution 

incidents. 
 

 

Conclusion 
The Australian Conservation Foundation supports the reform of water legislation in Western 

Australia to strengthen the management and protection of this vital resource essential to the 

survival of people and ecosystems. However, ACF believes the Department of Water’s 

Position Paper has significant gaps as outlined above and leaves many questions. There are 

critical areas to strengthen as per ACF’s recommendations, based on the precautionary 

principle, and the essential need for precious water resources in the Kimberley. Consistent 

with other requests by Environs Kimberley and the Kimberley Land Council, ACF also 

requests the Department of Water provide further information on a regional water planning 

framework for further consultation before proposed legislation goes to the WA Parliament. 

 
The Australian Conservation Foundation strives to advance lasting solutions to Australia’s 

environmental problems and to create a sustainable future and better quality of life. 

www.acfonline.org.au 
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AUSTRALIAN EARTH LAWS ALLIANCE 

(WESTERN AUSTRALIA) 

WHO IS AELA (WA)? 

The Australian Earth Laws Alliance (AELA) is a not-for-profit organisation created in 2011 to carry out research, 

education and advocacy work that furthers the understanding, theoretical development and practical application 

of Earth Jurisprudence and Wild Law in Australia. AELA is run by volunteers who are committed to the philosophy 

and practical implementation of Earth Jurisprudence and Wild Law. AELA WA is the organisation’s Western 

Australian chapter. Our growing membership includes legal professionals, scientists and university students.  

CONTACT PERSON 

 

Amanda Joseph 
State Coordinator - WA 
Australian Earth Laws Alliance  

Email:  amanda@earthlaws.org.au 

Website: www.earthlaws.org.au 
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SUBMISSION TO THE WA DEPARTMENT OF WATER ON PROPOSED LEGISLATIVE REFORM 

This submission is made on behalf of the WA chapter of the Australian Earth Laws Alliance (AELA). 

EARTH JURISPRUDENCE 

Earth jurisprudence is a theory of law that suggests our current legal and governance systems are built on the 

flawed notion that the natural world exists only for human use and exploitation. Earth Jurisprudence promotes a 

number of key principles including: 

 all life and life supporting ecosystems are interconnected and interdependent 

 the intrinsic right of nature to exist and flourish,  

 the need to create governance structures that enable human societies to fit within our ecological limits, 

and; 

 the benefits of engaging with culturally diverse governance structures, including indigenous knowledge 

systems. 

THE PROPOSED REFORMS 

AELA recognizes the need for water reform in Western Australia, given that; 

 Current legislation does not address some of the contemporary challenges of water management 

 Over allocation needs to be addressed 

 WA has obligations to the Commonwealth under the National Water Initiative  

However, AELA asserts that the reforms continue to treat water in WA as merely a resource to be managed, 

ignoring the intrinsic right of natural systems such as rivers, wetlands, aquifers and other ecosystems to exist and 

flourish.  The reform position paper erodes the rights of Indigenous people and does not adequately address the 

needs to protect ecosystems from the impacts of industrial development. 

Throughout this submission, recommendations are in bold. 

LEGISLATIVE CONSOLIDATION 

AELA supports legislative consolidation in principle. However, AELA is concerned about the results of the 

consolidation in practice. To allow informed comment, AELA requests that DoW release more details on how the 

legislation will be consolidated, including any provisions that will be removed or changed when rolled into the 

new legislation. 
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RIGHTS OF INDIGENOUS PEOPLE 

Australia is signatory to the United Nations Declaration on the Rights of Indigenous Peoples, which asserts that 

Indigenous people have a right to manage their lands and waters. In Australia, policies by the North Australian 

Land and Sea Management Alliance (NAILSMA)’s Indigenous Water Policy Group are supported by the National 

Water Commission. There policies are not included in the DoW reform position paper.  AELA notes that the DoW’s 

water reform working group did not include a representative from an Indigenous organization.  

AELA suggests DoW follow the recommendations of the Indigenous Water Policy Group, including: 

 Honouring the rights and responsibility of Indigenous people to manage their traditional lands and 

waters (e.g. through collaborative management). 

 Including Indigenous people in water planning 

 Allocating cultural flows 

 Incorporating Strategic Indigenous Reserves  or other ways of allocating water to Indigenous people for 

commercial purposes 

In addition, AELA encourages the DoW to include an Indigenous representative on the water reform water group 

in any future consultation meetings. 

RIGHTS OF COMMUNITY 

All Western Australians benefit from our water. AELA believes that the broader public has a right to be involved in 

water management and be part of decision making that affect us all. As evidenced by the membership of the DoW 

stakeholder working group, there is an implicit assumption that stakeholders with a commercial interest in water, 

who are actively extracting water, are the most legitimate stakeholders. The proposed water planning policy allows 

these commercial proponents to set the agenda, rather than the community. The position paper proposes to 

remove input of an independent advisory board, called the “Water Resources Council,” from the statutory water 

allocation planning process.  The Water Resources Council has never been established, although the WA 

government has the power to establish it under the current legislative provisions. If established in the future, it 

would offer an important independent voice to statutory water allocation plans. 

AELA suggests: 

 WA adopt a policy of community driven, regional water planning, rather than proponent driven 

planning 

 DoW establish a Water Resources Council under the Water Agencies Powers Act 1984. 
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 a Water Resources Council is required to advise the Minister on the establishment of statutory water 

plans.  

 DoW clarify the roles of voluntary water advisory groups and local water resources management 

committees  

RIGHTS OF NATURE 

The position paper does not satisfactorily address environmental protection. In particular, it lacks detail on 

catchment protection, preserving water quality, and reducing the change of damage by industry, mining and 

hydraulic fracturing (fracking). AELA is concerned that more “streamlined” license assessments and 40 year license 

tenures will have adverse environmental impacts. 

The language of the position paper reflects the attitude that water is merely a resource for human use. Whilst 

AELA acknowledges that this reflects the core of DoW’s function, and humans of course benefit from water 

management and allocation, to facilitate better water stewardship in Western Australia, AELA suggests a shift in 

thinking about, and language referring to, the importance of water to all life.  

Modern science, from ecology to Earth Systems Science, has demonstrated the interconnectedness of all life and 

life supporting systems on Earth.  Earth jurisprudence recognizes that human survival depends on the health of the 

natural world, and advocates for the recognition and preservation of the interconnectedness of all life.  One of the 

mechanisms for doing this is the creation of legal rights for all life and life supporting systems.  Creating legal 

recognition for the rights of nature aims to create a more sustainable balance between human needs and the 

regenerative capacities of the natural world.   

Rights of nature is not just a theoretical argument – rights have been created for nature in several jurisdictions in 

the world. In Ecuador, the Constitution grants rights to nature, and a case was successfully heard in 2011 to 

protect the rights of the Vilcabamba River.  In the USA, more than 150 local ordinances have created rights of 

nature, including legal rights for rivers, streams, groundwater and other water systems to exist, thrive and flourish.  

In New Zealand, legal personhood has been granted to the Whanganui River and this trend is continuing in other 

countries and jurisdictions. 

AELA suggests that: 

 mechanisms for protecting the intrinsic rights of wetlands, rivers and other water places to exist, thrive 

and flourish be included in the new Act. 

 the framework give DoW the responsibility  and power for managing water quality 

 water licenses be reviewed at least every 10 years 

 new legislation have provisions that manage the impact of mining and petroleum activities on water 

availability and water quality, both during operations and covering long term monitoring after 

operations cease.  
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 it be mandatory for the DoW to refer all license applications to take water for fracking purposes to the 

EPA for assessment.  

 fracking be listed as an “incompatible” land use with P1, P2 and P3 drinking water source protection  

areas 

 all surface water areas be proclaimed under the new Act. 

RESOURCING 

The proposed framework facilitates water trading with minimal government intrusion. Although we recognize that 

the current system (first-in-first-served) does not encourage water efficiency, AELA asserts that market based 

solutions only reflect the economic cost of water. The use of water that brings the greatest economic benefit does 

not necessarily reflect the greatest non-monetary value, nor is it necessarily the use that is the most beneficial (or 

least impacting) on the environment. In contrast with NWI commitments (Clause 73 and others), the proposed 

reform does not take environmental externalities into account.  

Water is vitally important. Resourcing activities that contribute to the long-term health of water, through baseline 

and ongoing monitoring and management planning are a worthwhile investment in Western Australia’s future.  In 

spite of new and increasing challenges, such as climate change, the WA government has recently cut jobs in the 

DoW. This is concerning. 

AELA suggests that  

 commercial users of water contribute to the true price of water management, including the price of 

environmental externalities. 

 DoW be adequately resourced to do the baseline and ongoing monitoring needed to manage water 

quality and assess changes to water quality. 

TRANSPARENCY 

To ensure transparency, AELA strongly supports: 

 DoW providing information on how statutory water allocation plans will be formed and how water management 

tools will be used 

 Release of Bill drafting instructions 

 Release of an exposure draft prior to the Bill going to Parliament  

FURTHER INFORMATION 

Please forward correspondence to the AELA’s WA State Co-ordinator via email: amanda@earthlaws.org.au .  More 

information on earth jurisprudence can be found at www.earthlaws.org.au  
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Policy submissions – Water Reform 
Policy & Innovation Directorate 
Department of Water 
PO Box K822 
PERTH  WA 6842 
policy@water.wa.gov.au 

 

 
 
 

Dear Sir/Madam 
 

SECURING WA’S WATER FUTURE – POSITION  PAPER 
 

The Bunbury Wellington Economic Alliance (BWEA) welcomes this opportunity to 
provide comment on the Securing Western Australia’s water future – Position paper. 

 
BWEA is strategic partnership between the six local governments of the City of 
Bunbury, Shires of Capel, Collie, Donnybrook-Balingup, Dardanup and Harvey, the 
South West Development Commission and significant local companies operating in the 
resources sector, timber processing, construction, engineering, water services and 
supply, telecommunications, consulting, education and training, accounting and 
finance sectors. 

 
BWEA comprises community and business leadership, and has been advocating for 
sustainable economic development in our region for over a decade. 

 
The logic behind rebuilding the legislative framework for water management is 
reasonably compelling, given the fact that currently, water resources legislation is 
spread across 6 different Acts. 

 
The high level goals of water reform such as streamlining the legislative and 
regulatory frameworks, improving economic efficiency and environmental protection 
all have merit. Similarly, simplified water trading arrangements should see water 
utilised to deliver the best return for the community. 

 
The longer licence tenure proposed of up to 40 years would be welcomed by most of 
our members as a means of providing a degree of certainty for businesses dependent 
on water. There needs to be clarity over the process of renewing licences to ensure 
that renewal can occur well ahead of licence expiry.  For industries operating in the 
South West, it should be recognised that some mining operations have been occurring 
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for well over a century, and some mineral processing industries have now marked 50 
years of operation. 

 
While the increased length of licence tenure provides some security for water users, 
the proposed water access entitlement framework embedding flexibility in responding 
to changing climatic conditions, while acknowledged as important, creates some 
uncertainty. This element of increased risk for business investment associated with 
the proposed reforms should be acknowledged by legislators and regulators. 

 
Most of our members would expect that the adaptive management approach 
governing the allocation of water from a consumptive pool for a particular water 
resource, will apply to environmental water allocations in the same way as it does to 
other consumptive uses. 

 
Metering of water use is critical and supported. The adage that if you don’t measure it, 

you can’t properly manage it, is very relevant. To this end, it makes sense for water 
metering to extend to groundwater/multi-user surface water allocations of less than 
500 ML. Flexibility is appropriate in the case of monitoring usage for single-user 
surface water systems like farm dams.  The position paper correctly cites alternative 
methods of measuring water use in this context. 

 
The Position paper makes a passing reference to water licencing taking into account 
dewatering for mining. Dewatering is a major consideration in allowing for safe 
mining in South West mine sites.  The importance of mine dewatering needs to be 
reflected in legislation and regulations. 

 
The water reform process calls for adequate resourcing for the Department of Water. 
Developing statutory water allocation plans for water resources will take time and 
effort and the key government agency needs to be able to undertake the task. 

 
The fact that the proposed reforms enshrine a continued role for local water advisory 
groups and water resources management committees is viewed positively. 

 
The Position paper reflects high level intent which should ultimately be embodied in 
legislation and regulations. We intend to remain actively engaged as the reform 
process unfolds, and appreciate this opportunity to provide comment. 

 

Yours sincerely 
 

 
 

Matt Granger 
Chief Executive Officer 
Bunbury Wellington Economic Alliance 
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Water Reform Policy and Innovation Directorate 
Department of Water 
PO Box K822 
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Dear Officer, 
 

 
 

RE: Water Resources Reform: Securing Western Australia’s water future 
 

As advertised on 26th September 2013 with submissions closing 31st December 2013. 
NB This document may have mare then one contributor and is not necessarily the work of the signatory below. 

 
Cape Conservation Group Inc. (CCG) is a not-for-profit volunteer group based in Exmouth, WA. Our 
charter is to “protect the North West Cape – now and for future generations”. We appreciate this 
opportunity to make comments on the proposed water reforms. 

 
The Cape Range area (Ningaloo Coast) is famous for its World Heritage inscription in 2011. The road 
to World Heritage recognition began in 1998 when the WA EPA commissioned a report into the 
subterranean fauna in the Cape Range Karst system which established it as one of the world’s most 
diverse subterranean fauna sites and recommended consideration for World Heritage nomination 
(EPA, 1999, p. 6). On inscription the karst and subterranean fauna were described as “exceptional” 
(IUCN, 2011, p. 18). 

 
Cape Range peninsula consists of a karst system from Limestone which has been eroded over time 
(DEWHA, 2010, p. 31). There is a diverse range of underground water formations within the karst 
system (DEWHA, 2010, p. 31) which extend out from underneath the range and along the coastal 
plain (EPA, 1999, p. 7). The thin freshwater lens (1-10m) (DEWHA, 2010, p. 32) sits atop of saline 
water (EPA, 1999, p.7, DEWHA, 2010, p. 30). The subterranean waters are connected to the ocean 
on both sides of the pennisula (EPA, 1999, p. 7, DEWHA, 2010, p. 31) which allows inundation with 
sea  water during tidal events (narrowing the freshwater lens) and it is replenished from surface 
runoff (widening the freshwater lens) (DEWHA, 2010, p. 32). 

 
Stygofauna are aquatic and live in a range of underground water environments (EPA, 2012, p. 10). 
The Cape Range stygofauna are globally significant as some are completely isolated from their 
nearest relatives (e.g. Mexico or the Caribbean) which makes them living evidence of the 
supercontinent Godwanaland (EPA, 2012, p. 16) which broke up over 150 million years ago (DEWHA, 
2010, p. 15). Stygofauna, and some specific communities, are protected under both Western 
Australian Wildlife Conservation Act 1950 and Commonwealth Environment Protection and 
Biodiversity Conservation Act 1999. To protect the stygofauna it is critical the caves and waterways 
are maintained (EPA, 1999, p.8). 
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Many stygofauna exist only in the zone where sea water and freshwater meet (the anchialine zone) 
(EPA, 1999, p. 7) - this zone is narrow and vulnerable to over-extraction (EPA, 1999, p. 12). Water 
extraction on the North West Cape has been strictly monitored and regulated (EPA, 1997) and there 
is limited scope for great increases in water use due to limited amount available, conditions of 
extraction and recommendation against use of desalination on Cape Range Peninsula (EPA, 1999, p. 
26). Changes in water levels - or salinity levels could greatly impact on stygofauna (EPA, 2012, p.11). 

 
Stygofauna communities are strongly linked to: 

 dissolved oxygen; 

 land use; 

 temperature; 
 water chemistry; 

 ionic balances; 

 pH; and 

 presence of specific minerals (e.g. calcium for building shells)(EPA, 2012, p.11). 
The  multitude  of  specific  requirements  make  stygofauna  vulnerable  to  slight  changes  in  their 
environment and once disturbed it is difficult “if not impossible” to restore (EPA, 2012, p. 12). 

 
Stygofauna are found in the Karst system of the Cape Range Peninsula - karsts are porous rocks, 
combined with ground water movements (generally towards the coast) containments and sediments 
are easily transported from the surface to the subterranean environment (EPA, 2012, p. 12). 

 
Previous Western Australian Guidance on ground-water use on North West Cape 

 
The EPA position on the protection on the Cape Range province states: 

 
The environmental objectives for water management in the Province are: 
(i) to manage the area so that the human carrying capacity of the resources is not 
exceeded. operationally, this means that augmentation of on -site water supply from 
desalination or other means should not occur; 
(ii) to ensure protection of water-dependent ecosystems within the karst formations; 
(iii) to ensure that human activities do not permanently influence the position of the 
saline freshwater interface either laterally or vertically, or damage fragile ecosystems; 
(iv) to ensure sustainable use of the scarce water resources occurring in the area, in 
accordance with (i) to (iii). 
Provision and management of water should be according to the following: 
(a) To ensure a high standard of water management , abstraction of all water for all uses 
should be coordinated, managed and monitored by a single agent who has day to day 
production and monitoring responsibilities and is located in the Exmouth area 
(currently the provider for Exmouth water supply is the Water Corporation). This 
responsibility for coordinated management should include industrial and domestic 
bores as well as those at the Harold E Holt base where salinisation of the freshwater 
lens has already occurred some years ago. If the deep saline artesian/sub-artesian 
aquifer not yet exploited is to be developed it should also come under the day to day 
management of the single provider. 
(b) Unless monitoring indicates that production of water should be reduced, the current 
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Water Corporation borefield (including existing bores and the approved extensions) 
combined with bores from other users of shallow groundwater should be taken as the 
total amount of water available for development in the Cape Range Province. This 
forms a key to limiting human carrying capacity to sustainable levels. 
(c) To manage water abstraction to ensure that karst formations and wetlands are 
protected, all bores in the area should be licensed and abstraction from all bores 
should be coordinated through a single provider with day to day management 
responsibility. As the major abstracter in the area, an on-site presence and good 
monitoring systems, the Water Corporation should be the current focus for this 
coordinated management. 
(d) Total water use on the Cape Range Peninsula should be constrained and maximum 
recovery and reuse should be implemented with sufficient treatment to reduce nutrient 
and pollutants loads to levels adequate to protect karst systems. Total water cycle 
includes water supply for all purposes (environmental, domestic, industrial, irrigation), 
water collection, treatment and disposal. 
(e) Activities with the potential to produce elevated nutrients or pollutants in water 
should be carefully designed, sited and managed. Nutrient losses to karst systems 
should be prevented and activities requiring application of large amounts of 
nutrients, such as horticulture, should be avoided. Treatment should be implemented 
to minimise nutrients and pollutants prior to any secondary use affecting karst. 
(EPA, 1999, p. 26) 

 
Of particular note is item (c) which specifically mentions all bores should be licensed and extraction 
from all bores should be coordinated through a single provider. 

 
Specific localised risk of contaminating the water reserve 

 
The  nature  of  the  Karst  system  makes  it  difficult  to  predict  or  identify  underground  water 

movements (Department of Water, 2011, p. 2). While the township lies east of Cape Range it 

remains important to protect the groundwater as stygofauna may be present, the groundwater 

discharges into Exmouth Gulf, the Karst system is sensitive to contamination and clean-up is difficult 

and expensive (Department of Water, 2011, p. 14). This has been taken on by the Water Corporation 

with 500m well-head- protection-zones to prevent contamination of the Exmouth’s drinking water 

supply. We particularly hold great concern for Cameron’s Cave protected “Threatened Ecological 

Community” which is considered Critically Endangered in WA which lies within the town boundary. 
 

In November 2011 an exemption order under Section 26C of the Rights in Water and Irrigation Act 
1914 was amended to include the North West Cape. Subsequently large numbers of domestic bores 
were sunk for private domestic use – without the requirement for a licence or registration. 
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Recommendations for Water Resources Reform specific for North West Cape 

 
 All ground-water users on the North-West Cape must be registered and have metering 

installed 

 Meticulous monitoring of water and stygofauna on the North West Cape is conducted to 
ensure there is no impacts on these protected species 

 Contingency plans are in place for if over-extraction occurs or if stygofauna are at risk on 
the North West Cape 

 
General Comments: 

 
CCG holds concerns that there continues to be a major focus on decreasing water consumption for 
domestic use – despite industry and agriculture being the major water consumers. CCG advocates 
that there are multiple layers in place to encourage reduced water use by industry – such as 
conditions of approvals, cost per volume used and increased liaison with industry. 

CCG are pleased to see that water injection is being addressed and advocate research into the area. 

CCG  recommend  that  conditions  for  risk  assignment  provisions  is  expanded  from  ‘climate  and 
natural  events’  to  also  include  situations  where  ‘environmental  water’  and  ‘basic  water’  has 
increased requirements. 

 
Thank-you for the opportunity to provide comment, 

Kind Regards, 

 
Jacqueline Hine 
Secretary 
Cape Conservation Group Inc. 
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Conservation Council of Western Australia Submission to the Department of 
Water (DoW) 
 
 
18 November 2013 
 
Risk to water resources from gas fracking and adequacy of regulatory system in Western 
Australia for managing these risks 
 
The Department of Water has a critical role in managing Western Australia’s water resources, and one 
of the most significant threats to theses resources is the unconventional gas (gas fracking) industry. 
 
CCWA is extremely concerned that the DoW have made public statements supporting the current 
regulatory arrangements for gas fracking, describing them as strong and effective. We strongly contest 
these statements. 
 
Given the failings of the regulatory arrangements for gas fracking by other government agencies which 
we have detailed below, it is our strong view that the DoW cannot rely on other agencies for the 
management and protection of water resources from gas fracking in Western Australia. 
 
CCWA urges that DoW take a much more active role in this area, including considering these issues and 
their potential remedies as part of the current Water Reform process.  
 
We submit the following information to inform and support this position. 
 
 
Adequacy and effectiveness of regulatory framework for Gas Fracking in WA 
 

CCWA submits that Western Australia’s current regulatory framework for gas fracking is inadequate, 

subject to industry ‘capture’, and does not have the confidence of the community.  

 

Issues and shortcomings for the current regulatory system include: 

 

 The Exemption of gas fracking from pollution control and Environmental impact Assessment 

 The inadequacy of DMP’s environmental regulation regime; 

 Industry ‘capture’ and conflict of interest in environmental regulator; 

 The lack of transparency and consultation; 

 Lack of outcome-based requirements for groundwater and air quality protection (problems with 

the prescriptive regulatory approach); 



 Lack of resources to support effective regulation; and 

 The need for cumulative impact assessments of potential gasfield developments, prior to 

exploration and production applications. 

 

Concerns in each of these areas is detailed below 

 

Exemption of gas fracking from pollution control and Environmental Impact Assessment (EIA) 

Gas fracking is occurring in Western Australia without environmental impact assessment, and with no 

regulatory oversight by either of the Government’s environmental agencies – the  Environmental 

Protection Authority (EPA) or the Department of Environment and Conservation (DEC).  

Most, if not all other polluting industrial activities in Western Australia are regulated under Part IV of the 

Environmental Protection Act through the issuing of pollution control licenses. Gas fracking activities, 

however are not explicitly listed as /prescribed premises’ under the Environmental Protection Act, and 

are therefore exempt from the normal regulatory and licensing requirements for polluting industries 

under this Act. 

Similarly, the Environmental Protection Authority (EPA) has allowed gas fracking to take place without 

Environmental Impact Assessment or any form of conditions or regulation imposed by that agency. Their 

stated rational for allowing this to take place is that they believe the risks of gas fracking are adequately 

managed by the Department of Mining and Petroleum (DMP). As we will demonstrate this is clearly not 

the case. 

 

Inadequacy of DMP’s environmental regulation regime 

In WA, unconventional gas development is regulated under the Petroleum and Geothermal Energy 

Resources Management (PGER) Act which is administered by the Department of Mines and Petroleum 

(DMP).   

There are a growing number of independent reports highlighting serious inadequacies with the DMP’s 

environmental regulation regime, including a recent report into environmental Regulation of mining 

activity by the Auditor General. This report found widespread non-compliance with environmental 

requirements, and a systematic breakdown of compliance and enforcement activity within the DMP. 

In 2011, the DMP commissioned an independent expert (Dr. Tina Hunter) to review its regulatory 
arrangements for gas fracking in WA, which falls under the Petroleum and Geothermal Resources Act. In 
her report, Dr. Hunter concluded that “there are no legal provisions in the [petroleum] Act that 
specifically pertains to the management of the environment in onshore petroleum activities.” 1 
 
Dr. Hunter identified DMP’s requirement for proponents to develop ‘Environmental Management Plans’ 
(EMP) as a measure to manage environmental impact, however she also noted that “under the current 
legislative framework the EMP is legally unenforceable.” 

                                                           
1
 Hunter, T (2011) Regulation of Shale, Coal Seam and Tight Gas Activities in Western Australia, Faculty of Law, 

Bond University 



 
While some improvements have been made since this report, the fundamental failures noted by Dr. Tina 
Hunter have not been rectified.   
 
With inadequate powers relating to environmental protection, and inadequate enforcement tools to 

hold proponents to account, the DMP cannot be expected or relied upon to adequately manage the 

serious risks associated with this activity. 

While some of the problems that have been identified with DMP’s environmental regulation systems are 

being addressed (such as the lack of stated environmental outcomes), there is a long way to go before 

the systems are fixed, and in most cases changes to legislation are required.  In other cases, serious 

failures (like those identified in the Dr. Tina Hunter Report) have not been addressed at all. 

Any reform process to correct these issues will take time, carrying the risks that a) it will not be done 

due to other higher government priorities, and 2) changes will not apply retrospectively to existing 

approved projects.  

As such, any further approvals of gas fracking under the current regime represent a very high risk to the 

environment and the state, yet the DMP is aggressively promoting and subsidizing gas fracking in WA. 

Given this situation, the WA community cannot have confidence in the regulatory regime currently in 

place for shale gas fracking in WA. 

 

Industry ‘capture’ and conflict of interest in environmental regulator 

 

One of the most serious concerns with the WA regulatory system is that there is very significant 

evidence that the primary regulator (the DMP) are subject to serious conflicts of interest and ‘capture’ 

by the industry they are supposed to regulate. 

It can be seen that the DMP has been aggressively promoting gas fracking in WA (more aggressively 

even than industry itself) and in doing so have been perpetuating many of the myths that we have 

addressed in Attachment 1 (see for example recent DMP media release here: 

http://www.dmp.wa.gov.au/7105_17715.aspx) 

In addition to this, financial subsidies have been paid by the DMP under their exploration incentive 

scheme and other programs for gas fracking proponents.  

Not only is there clear evidence that the regulator is acting on behalf of, and in interests of the gas 

fracking industry in its publications, media releases and other public information, but it is the same 

personnel within the agency that are responsible for the regulation of gas fracking activities. 

In the astonishing media release liked above, the Government’s chief regulator of onshore gas fracking 
totally dismisses environmental risks of gas fracking and criticises community groups for spreading 
‘misinformation’ regarding the environmental risks of the practice. 



The comments are a clear demonstration of the conflict of interest that results from a government 
agency charged with both promoting gas fracking, and regulating the environmental impacts of the 
industry 

While we have come to expect misleading public-relations spin from the gas industry, the fact that a 
senior government regulator paid by WA taxpayers is engaged in these activities is astonishing. 

By totally dismissing serious environment and health concerns, these statements only serve to further 
undermine community confidence in the already inadequate regulatory system that is supposed to 
protect WA communities and the environment from this highly risky activity. 

Attacks on community organisations by government regulators like Mr. Tinapple are totally 
disingenuous and CCWA strongly defends any statements we have made regarding the risks of shale gas 
fracking in Western Australia. 

Mr Tinnaple’s statements are misleading, alarming and potentially defamatory towards the growing 
number of people and community groups who have legitimate concerns about groundwater pollution 
and other serious impacts of gas fracking planned for WA.” 

Not only is the Department of Mines and Petroleum subject to an appalling conflict of interest, a recent 
review commissioned by the Government reveals that the agency lacks the basic legal powers necessary 
to enforce environmental standards in the gas fracking industry. 

Clearly gas fracking must be regulated by an independent agency that does not act as an unashamed 
promoter of gas fracking, and which has the necessary legal powers to manage the serious risks inherent 
in this activity. 

If these serious issues are not corrected urgently, then we are likely to see a repeat of what has occurred 
in Queensland, where local communities have lost faith in environmental regulators, and where conflict 
between communities and gas companies has become bitter and embedded 

 

Lack of transparency and consultation 

Furthermore, the regulatory regime applied to gas fracking (much like mining) operates with very little 

transparency or opportunity for public engagement or comment. 

Pollution control licenses under Part IV of the Environmental Protection Act are provided for public 

comment and subject to third party appeal rights; however gas fracking is exempt from these 

requirements as outlined above. Similarly, Environmental Impact Assessment by the EPA involves 

community consultation, with third party appeal rights however gas fracking has not subject to this 

assessment. 

The DMP have recently moved to allow public release of Environmental Management Plans (EMP’s) 

associated with gas fracking licenses granted under the PGER Act which has improved transparency to 

some degree, however there are still not opportunities for public comment or third party appeals to be 

submitted prior to, or even after approvals are granted. 



Under the current regime, information relating to other matters including compliance with conditions; 

environmental monitoring data; enforcement activity undertaken, or any other information is treated as 

‘commercial in confidence’ and as such is not available or discoverable, even by Parliament. 

This lack of transparency has a number of obvious implications, including that serious contamination of 

groundwater or surface water could occur as a result of gas fracking operations, and the local 

community or landholder may never be informed. 

 

 

Lack of outcome-based requirements for groundwater and air quality protection (problems with the 

prescriptive regulatory approach) 

 

The regulatory approach currently employed by the DMP under the PGER Act is highly prescriptive 

rather than outcomes based – that is the regulations specify in great detail (for example) well casing 

design specifications that are to be used in unconventional gas mining. 

There are several related problems inherent in this prescriptive approach 

1) It transfers liability and risk to the State for pollution and other unintended consequences of (for 

example) well casing failure. If the proponent has done exactly as required according to their 

prescriptive operating license, ant the well still leaks, then it cannot be their responsibility, as 

they were required to build the well in that way. Pollution incidents will therefore be the 

responsibility of the regulator and therefore the State. 

2) The prescriptive requirements provided in PGER Act permits may provide a defence against 

pollution charges that could otherwise be applied under the Environmental Protection Act. 

Again, if the operator is acting in accordance with a prescriptive license, and the outcome of 

following the requirements of the license are to cause pollution, then a strong legal defense may 

exist to pollution charges. This means that the State may have no way of seeking damages or 

even penalties for pollution caused by gas fracking operations. 

3) The lack of requirements for achieving environmental outcomes (e.g. pollution below certain 

thresholds) means that there is actually very little monitoring required of the environmental 

conditions. Closely related to this are the inadequacy of baseline monitoring prior to fracking 

operations and the lack of ongoing environmental monitoring requirements post well 

abandonment. All of this means that pollution incidents may never be discovered or become 

apparent, or if they are, it will be very difficult for the State to prosecute or seek damages.  

Other than requiring certain prescriptive engineering standards (which can and frequently do fail) it can 

be seen that current petroleum regulations do nothing to protect groundwater, or ensure that air does 

not become dangerous and polluted – both impacts that have been observed in United States shale and 

tight gas development. 

 

 



 

Lack of resources to support effective regulation 

While the burden on regulators will certainly increase substantially with the onset of gas fracking 

development, there is a serious concern that regulatory agencies are not resourced to deal with the 

implications of this. 

One of the key findings of the 2011 Auditor-General’s report into DMP environmental regulations is that 

the agency was under-resourced to provide an appropriate level of oversight of the operations of the 

industry.  

Similarly, we understand that a significant reason for the EPA to not assess gas fracking proposals that 

have been referred to it is the lack of resources to do so. Since these decisions were made, further 

significant cuts have been made to the EPA budget, diminishing their capacity to assess these proposals 

further. 

Shale and tight gas mining will make the difficulty of ensuring the industry complies with regulation 

much more difficult, with the sheer scale of possible development placing an unsustainable burden of an 

agency that is – by the admission (off the record) of senior figures – already failing to appropriately 

regulate resources sector operations in Western Australia.  

 

 

The need for cumulative impact assessments of potential gasfield developments, prior to exploration 

and production applications 

 
In other jurisdictions, the experience with unconventional gas mining has been a proliferation of smaller 

operators with relatively small-scale projects, but which aggregate to extremely large gasfields with 

thousands to tens-of-thousands of individual wells. 

If each proposal is assessed on its merits, it would be seen as presenting a relatively low environmental 

risk, however taken cumulatively, the risks are very substantially higher. The date the WA EPA has 

refused to assess small-scale fracking proposals, creating a dangerous precedent for the industry to 

develop in this way without ever being subject to proper cumulative impact assessment. 

CCWA submits that a full cumulative impact assessment for likely unconventional gas provinces should 

take place before any development is approved. 

 

Impacts on water resources by Fracking 

Fracking is Highly Water Intensive 

Western Australia's water resources are scarce - groundwater supplies two-thirds of our state’s water 
needs – both for drinking and agriculture2.  

                                                           
2
 Please see Geoscience Australia website, www.ga.gov.au/groundwater/basics/groundwater-use.html 



Unconventional gas fracking is a highly water-intensive process. Each shale gas frack requires between 9 
million and 29 million litres of water - that's for a single well. 3  

Each time a shale body is fractured - multiple times per well, usually – additional millions of litres of 
water will be used. To get a grip on the scale of water required to develop the industry, we can multiply 
that figure by the thousands of wells needed to extract the gas of just one deposits.4 It quickly becomes 
obvious that the water consumption of the industry becomes deeply concerning for a state as dry as 
Western Australia - and particularly in dry regions like the Midwest and Gascoyne (both of which are 
likely to see significant development.) 

Over allocation of the aquifer could result in serious decreases to the availability of the water supply for 
drinking, farming, and ensuring the ongoing health of the overall environment.5 

There have been incidents in other jurisdictions around the world in which unconventional gas 
developments have placed unsustainable strain on aquifers. For instance, there are regions in Texas in 
which over-allocation of water resources to unconventional gas miners has caused farmers’ water-bores 
to go dry.6 That is clearly unjust, and should be avoided in WA. It is also extremely environmentally 
irresponsible. It is important that the DoW considers the possibility that overly aggressive development 
of an unconventional gas mining industry in WA might lead to similar unjust and environmentally 
damaging outcomes in WA. 
 

Threats to Groundwater 

While strictly, threats to groundwater from unconventional gas lie outside of the terms of reference for 
this committee, CCWA is strongly of the view that given community concern with regards to 
unconventional gas production rests on groundwater issues, that the DoW should consider the potential 
that serious pollution to groundwater might be caused by unconventional gas mining developments in 
WA. Further, it is the view of CCWA that the focus of the DoW should more broadly fall on threats to 
water per se, as unconventional gas mining poses a serious threat to surface water resources as well. 

Unconventional gas activity carries a serious threat of groundwater contamination, surface water 
pollution and depletion of groundwater aquifers. The European Commission commissioned a thorough 
2012 report into the risks that accompany shale gas fracking. The Commission's conclusion: there is an 
overall high risk of groundwater contamination from unconventional gas fracking activities.7  

Furthermore, chemicals used in gas fracking processes include toxic, allergenic, mutagenic and 
carcinogenic substances, which even in minute quantities can make water toxic and potentially 
dangerous.8  

The primary sources of risk come from: 

                                                           
3
 Wood Ruth, Gilbert Paul, Sharmina Maria, Anderson Kevin, Footit Anthony, Glynn Steven, Nicholls Fiona. Shale 

Gas : a provisional assessment of climate change and environmental impacts. Tyndall Center for Climate Change 
Research, 2011. Available at 
www.karooplaces.com/wpcontent/uploads/2011/06/coop_shale_gas_report_final_200111.pdf 
4
 See US Energy Information Administration’s ‘Review of Emerging Resources’, 

http://www.eia.gov/analysis/studies/usshalegas/ 
5
 Wood et als Op Cit. 

6
 The Guardian 11/08/13, www.theguardian.com/environment/2013/aug/11/texas-tragedy-ample-oil-no-water 

7
 Broomfield Mark, Support to the identification of potential risks for the environment and human health arising 

from hydrocarbons operations involving hydraulic fracturing in Europe. AEA Technology, 2012, available on 
http://ec.europa.eu/environment/integration/energy/pdf/fracking%20study.pdf 
8
 Colborn Theo, Kwiatkowski Carol, Schultz Kim, Bachran Mary, Natural Gas Operations from a Public Health 

Perspective, int the Inernational Journal of Human and Ecological Rosk Assessment, 2010. Available on 
www.endocrinedisruption.com/files/Oct2011HERA10-48forweb3-3-11.pdf 



● Fracking Fluid ('slickwater') - the fluids used in fracking comprise a mix of water and sand (98%), 
combined with around 2% additional chemical additives (such substances are also known as 
'slickwater'). The chemicals used in fracking fluids include known toxic, allergenic, mutagenic 
and, carcinogenic substances.9  

● Toxic particulates released from the shale itself - released from the source rock after fracking, 
and returning to the surface as ‘flow-back fluid’, usually kept in open-air, on-site ponds. This 
new mixture can contain harmful substances such as heavy metals, naturally occurring 
radioactive materials (NORMs - including Radium, Thorium and Uranium), high concentrations 
of salts,  oils and other contaminants, including arsenic, benzene and mercury.10  

Importantly, the European Commission 2012 report into shale gas fracking mentioned above found an 
overall high risk of surface water contamination from unconventional gas fracking activities.11  

The risk is that the chemicals and dangerous substances listed above could reach surface water bodies, 
such as rivers, lakes and wetlands. 

Pollution of surface water would directly affect environmental and human health, as well as agricultural 
production. 
 

Groundwater Contamination 

Contamination can occur through catastrophic well failure during production, longer term well failure 
linked to corrosion, migration through faults, or through surface water pollution migrating into aquifers. 
A well failure during critical points of production could lead to irreversible pollution of Western 
Australian aquifers. 

Do wells fail? Yes - and failures are far from rare. Indeed operator-wide statistics in Pennsylvania have 
shown that 6-7% of new wells drilled in each of the past three years already have compromised 
structural integrity - a figure that will continue to increase over time as wells corrode and cement casing 
jobs crack and degrade.12  

In WA, we are likely to see tens of thousands of gas wells across one landscape. Only one well of these 
tens of thousands needs to critically fail to render an aquifer undrinkable. 

Well failures with conventional gas wells are common. Risks can be reduced by using best practice 
technology, but they can never be eliminated. 
 

Surface Water 

The major risk to surface water is from accidental spills – either on transport lines or through an 
accident at an open-air pond. 

After the fracking process, between 15-80% of the fracking fluid is returned to the surface with 
additional substances (listed above) from the shale rock.13  

                                                           
9
 Ibid. 
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 Ibid. 
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 (Broomfield 2012 Op Cit.) 

12
 http://www.psehealthyenergy.org/data/PSE__CementFailureCausesRateAnalaysis_Oct_2012_Ingraffea.pdf 
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 Wood Ruth, Gilbert Paul, Sharmina Maria, Anderson Kevin, Footit Anthony, Glynn Steven, Nicholls Fiona. Shale 

Gas : a provisional assessment of climate change and environmental impacts. Tyndall Center for Climate Change 
Research, 2011. Available on http://www.karooplaces.com/wp-
content/uploads/2011/06/coop_shale_gas_report_final_200111.pdf 



The wastewater from fracking is typically kept in exposed open-air, plastic-lined ponds on the surface of 
the well site. These exposed pond sites are particularly vulnerable to flooding, tears in the lining and 
other accidents. (Please see appendices 2 and 4) 

The risk of flooding to unconventional gas fields is significant, particularly in highly flood-prone areas such as the 
Kimberley. As detailed in Section 6.5 below, the waste water or ‘flowback fluid’ of a fracking well is contained in 
exposed, open-air holding ponds and can contain chemicals used in the fracking process, as well toxic chemicals 
released from the source rock (please see section 6.5). This poses a significant risk of surface pollution should 
holding ponds be compromised by floods – thus potentially impacting future uses of land. 
 
The Queensland Flood Commission of Inquiry received photographic evidence of flooded CSG mines (please see 
appendix 1).

14
 During the same inquiry, CSG producer Arrow Energy testified that they had discharged untreated 

fracking water into the Isaac River as a result of the floods.
15

 

 Similarly, historic flooding across large portions Colorado has caused an unprecedented amount of damage. In one 
of the hardest hit areas, Weld County, there are over 20,000 frack wells, which have been directly impacted by the 
flooding. It is too soon for authorities to assess the full scale of damage at this early stage; however there are a 
large number of photographs and reports of overturned liquid storage tanks at flooded frack sites, as well as 
multiple ruptured gas and oil pipelines. Images of the flood affected gasfields are available here: 
http://vimeo.com/74683562 

Total truck movements for a single well pad are estimated at 7,000 to 11,000 all up - producing not only the 

pollution which comes with heavy traffic, but also exponentially increasing the risk of a spill of wastewater or 

fracking fluid on transport lines. 

                                                           
14

www.floodcommission.qld.gov.au/__data/assets/pdf_file/0017/12059/Submission_from_QLD_Greens_with_att
achments.PDF 
15

 ABC, see: http://www.abc.net.au/news/2011-11-08/csg-operator-released-untreated-water-during-floods-
inquiry/3652556 
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VIA EMAIL:  policy@water.wa.gov.au  

Dear Sir/Madam, 

Re: Securing Western Australia’s Water Future/EDOWA Submissions in 

Response to Position Paper Outlining Proposed Reforms (September 2013, 

for consultation) 

The Environmental Defender’s Office of Western Australia (Inc.) (EDOWA) is a 

not-for-profit corporation and community legal centre established in 1995.  

EDOWA provides legal advice, representation, legal education and law reform 

services to community organisations, individuals and non-governmental 

organisations in Western Australia on a wide range of environmental law matters 

of public interest, including issues related to surface and groundwater quality and 

quantity.  EDOWA is pleased to be invited to provide input regarding the WA 

Department of Water’s (Department) September 2013 position paper, entitled 

Securing Western Australia’s Water Future – Reforming Water Resource Management, 

setting forth a series of reforms to the State’s water laws (Water Reform Paper).   

We commend the Department for its work in preparing the Water Reform Paper 

and support, in principle, the Department’s objectives in preparing it, namely to 

“provide water users with certainty about water availability, while enabling new 

ways to efficiently manage our water resources for better outcomes for 

communities”. 1   Likewise, EDOWA largely agrees with the Department’s 

observations regarding the importance of the State’s water resources and the 

increasing stress on those resources from growing demands associated with 

                                                           
1 Water Reform Paper – An  Overview, p 1. 
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population growth and industry and the impact of a drying climate.2  We agree 

these pressures demand new approaches to water resource management.   

Notwithstanding the foregoing, we believe that there are serious deficiencies and 

flaws in a number of the reforms proposed by the Department.  These 

shortcomings threaten the achievement of many of the objectives sought by the 

Department and also contradict fundamental goals of the National Water 

Initiative (NWI).  While EDOWA views the Water Reform Paper as the starting 

point for a comprehensive discussion between stakeholders and the Department, 

we urge the Department to address these concerns at the earliest possible 

moment in order to ensure that the proposed reforms well and truly attain their 

broad objectives. 

Because of the scope and breadth of the Water Reform Paper, EDOWA’s 

comments are focused on a number of key issues and concerns and silence on any 

particular point addressed in the Water Reform Paper should not be construed as 

an endorsement, or criticism, of any particular reform proposal.  We look forward 

to having an opportunity to review and offer submissions on the Water Resources 

Bill when it is introduced and to comment further regarding the Bill’s 

implementation of the policy objectives and proposals set forth in the Water 

Reform Paper.   

I. GENERAL COMMENTS 

A. The Proposed Water Reforms Inappropriately Focus On 
Increasing Economic Certainty And Largely Downplay 
Achieving Environmental Outcomes 

As a general matter, EDOWA believes the Water Reform Paper is inappropriately 

focused on providing greater economic certainty for water users and largely 

downplays the fundamental need to protect environmental water requirements, a 

central tenet of the NWI.  The Department’s focus is made clear at the outset: 

[O]ur primary objectives are to enhance confidence in investment decisions 
by water users through increased security of access, improved clarity of rules 
and greater transparency of process; reduce the level of intervention by government 
in water allocation by enabling the involvement of market-based mechanisms where 

                                                           
2 Ibid. 
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appropriate; and use appropriate policy and regulation to balance the needs of water 
users with the protection of water-dependent ecosystems.3 

Protection of, and reservation of water resources for, environmental uses and 

flows appears, from EDOWA’s reading of the Water Reform Paper, to be very 

much an afterthought rather than the first principle from which all reform 

proposal proceed.  So, for example, the security of environmental water resources 

does not appear until the end of Section 2 of the Paper (s 2.4.5.3), and then only 

as a brief subsection under the heading “Recovery of over-allocated water, risk 

management and compensation”.4 Similarly, protection of environmental water 

appears near the end of Section 3 of the Paper, after many pages detailing water 

use entitlements and statutory planning provisions, as one of a number of 

“Linked policy considerations”.5  

The approach taken in the Water Reform Paper is largely inconsistent with the 

State’s obligations as a 2006 signatory to the National Water Initiative (NWI).  By 

hitching protection of environmental water to the end of the train, rather than 

treating it as the engine driving water resources reform, the Water Reform Paper 

threatens to frustrate the NWI’s goals and objectives.   

For example, the NWI makes it clear at the outset that a key consideration is 

“sustainable water management” and “establishing clear pathways to return all 

systems to environmentally sustainable levels of extraction”.6  Likewise, parties to 

the NWI agreed that their objective in implementing the initiative is to “provide 

greater certainty for investment and the environment”.7   

Protection of environmental water requirements is similarly a key objective of the 

NWI, which provides that the following are to be achieved: 

iii) statutory provision for environmental and other public benefit outcomes, 

and improved environmental management practices; 

                                                           
3 Water Reform Paper, p 1 (emphasis added). 
4 Ibid, p 8. 
5 Ibid, pp 25-26.   
6 NWI, paras 3 & 5. 
7 Ibid, para 6. 
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iv) complete the return of all currently overallocated or overused systems to 

environmentally-sustainable levels of extraction.8 

Among the NWI’s provisions for “Water Access Entitlements and Planning 

Framework” (under “Key Elements” of the NWI), the parties agreed that their 

water access entitlements and planning frameworks will, among other things: 

ii) provide a statutory basis for environmental and other public benefit 
outcomes in surface and groundwater systems to protect water sources and their 
dependent ecosystems; 

iv) provide for adaptive management of surface and groundwater systems in 
order to meet productive, environmental and other public benefit outcomes; 

v) implement firm pathways and open processes for returning previously 
overallocated and/or overdrawn surface and groundwater systems to 
environmentally-sustainable levels of extraction.9 

The obvious importance and priority assigned to protecting environmental water 

requirements and flows is made even more explicit in the NWI’s provisions 

related to Environmental and Other Public Benefit Outcomes (paragraph 35), 

which provide: 

Water that is provided by the States and Territories to meet agreed environmental 
and other public benefit outcomes as defined within relevant water plans (paragraphs 
36 to 40 refer) is to: 

i)  be given statutory recognition and have at least the same degree of 
security as water access entitlements for consumptive use and be fully 
accounted for; 

ii)  be defined as the water management arrangements required to meet 
the outcomes sought, including water provided on a rules basis or held as a 
water access entitlement; and 

iii)  if held as a water access entitlement, may be made available to be traded 
(where physically possible) on the temporary market, when not required to meet the 
environmental and other public benefit outcomes sought and provided such trading 
is not in conflict with those outcomes.10   

More significantly, the water plans contemplated by the NWI (at paragraphs 36-

40) clearly put environmental water requirements at the very top of water 

planning considerations, providing: 

                                                           
8 Ibid, para 25(iii) & (iv). 
9 NWI, para 25 (ii), (iv) & (v). 
10 Ibid, para 35 (emphasis added). 
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Broadly, water planning by States and Territories will provide for: 

i) secure ecological outcomes by describing the environmental and other public 
benefit outcomes for water systems and defining the appropriate water management 
arrangements to achieve those outcomes; and 

ii) resource security outcomes by determining the shares in the consumptive pool and 
the rules to allocate water during the life of the plan.11  

Thus the first step in the NWI planning process is to identify, describe and 

ultimately protect the environmental and other public benefit outcomes sought 

for each surface and groundwater management unit or area.  Only when those 

outcomes have been identified and adequately protected should the State proceed 

to establish water allocation regimes and entitlements for consumptive uses.  In 

other words, the NWI requires that all State water allocation regimes must first 

establish a “baseload” of water required to achieve environmental and other 

public benefit outcomes; any allocation of water for consumptive uses must be 

made out of the remaining, non-baseload water resources available. 

The high priority assigned to environmental flows and water requirements, and 

protecting those resources, by the foregoing provisions is repeatedly reflected in 

other provisions of the NWI.  For example, appropriate environmental 

allocations are to be considered in all allocation decisions for overallocated or 

stressed river systems and groundwater resources (para 41).  Overallocation or 

overuse is to be adjusted to meet environmental and other public benefit 

outcomes (para 43).  Similarly, numerous provisions are made for the integrated 

management of environmental water to achieve environmental and other public 

benefit outcomes (paras 78-79). 

Accordingly, EDOWA urges that the Department and Government take care to 

ensure that the provisions of any Bill implementing the recommendations of the 

Water Reform Paper – and more importantly the State’s obligations under the 

NWI: 

● Recognises the fundamental importance of environmental 

sustainability in the future planning for, and management of, Western 

Australia’s shrinking surface and groundwater resources;  

                                                           
11 NWI, para 37. 
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● Ensures that identifying, describing and protecting environmental 

and other public benefit outcomes is the first step in any water allocation 

regime, that environmental water is established as a “baseload” demand, and 

that any allocation for consumptive use is taken from non-baseload water 

resources; 

● Assigns the same degree of legal security and certainty for protection 

of environmental and other public benefit outcomes as is provided for water 

access rights for consumptive use; 

● Ensures that, consistent with the precautionary principle, over-

allocated or overused surface or groundwater resources are returned to 

environmentally sustainable levels; and 

● Provides that, consistent with the precautionary principle, 

environmental and public benefit outcomes are adequately protected in 

surface and groundwater systems that are approaching full allocation.   

 B. Other Comments 

  1. Provision for environmental water managers 

Paragraph 78 of the NWI requires State signatories to “establish[] and equip[] 

accountable environmental water managers with the necessary authority and 

resources to provide sufficient water at the right times and places to achieve the 

environmental and other public benefit outcomes” for any particular water 

system.  Paragraph 79 of the NWI sets forth specific environmental water 

management requirements that States must meet to ensure environmental and 

other public benefit outcomes are achieved. 

The Water Reform Paper contains no provision for the establishment of 

environmental managers, let alone equipping them with resources and authority 

to achieve environmental outcomes.  EDOWA urges the Department to 

incorporate recommendations implementing paragraphs 78-79 of the NWI, 

including in the allocation planning processes. 
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  2. Greater role for local communities 

The Water Reform Paper sets forth a number of recommendations and proposals 

for greater local input in the water planning and allocation framework 

contemplated by the Department.  For example, section 2.4.4.3 of the Water 

Reform Paper recommends establishment of “local water advisory groups who 

would work with government to inform and advise on water management and 

allocation issues within their community”.  Section 3.1.4 provides that 

mechanisms for seasonal variations in entitlements’ take limits could be “tailored 

to local circumstances and developed in consultation with local advisory groups”.  

Similarly, section 3.3.1 of the Paper contemplates a role for such local advisory 

groups in establishing water allocation limits, while section 3.3.2 sees local groups 

consulting in the establishment of statutory allocation plans. 

EDOWA supports greater inclusion of local stakeholders in water management 

and allocation issues in the State’s water resources laws and suggests that the 

reforms should go further.  For example, section 3.3.6 deals with mechanisms for 

recovering over-allocated water resources (again, as previously noted above, these 

mechanisms should apply to overused water resources as well).  The Water 

Reform Paper proposes that, “[w]here a water resource is already over-allocated 

or becomes over-allocated, the Minister may consult on a pathway to lower 

volumes to match the statutory allocation limit”.  As currently written, whether to 

consult is left to the Minister’s discretion and who the Minister may consult with 

is left unidentified.   

In EDOWA’s view, the legislation should provide much more local input into the 

decision-making process.  First, EDOWA suggests that the reforms specify that 

the Minister “must” – as opposed to “may” – consult specifically with local 

advisory groups on pathways to lower volumes.  Second, EDOWA suggests that 

local advisory groups should be able to recommend local volumes to the Minister 

and that the Minister should be obligated to act upon such recommendations 

within a fixed time period – no more than 6 months is recommended – or the 

recommendations take effect.  Third, the local advisory group should be able to 

seek review of the Minister’s decision if the Minister refuses its 

recommendation(s) or adopts volume reductions that are more or less than the 

group recommended.  Finally, EDOWA recommends that local residents within 

the water resource management area or unit should have standing to seek review 
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of the Minister’s decision on volume reductions as well.  This will ensure that 

local water users are sufficiently empowered to protect the resources upon which 

they depend. 

II. SPECIFIC COMMENTS 

 A. Recovery Of Over-Allocated Water (s 2.4.5.1) 

Generally speaking, EDOWA supports the Water Reform Paper’s goal of 

providing a more flexible and adaptive means of securing water resources for the 

future outlined in s 2.4.5.1 of the Paper.  However, EDOWA notes that the 

second bullet point provides only for “recovering over-allocated resources in a 

transparent and fair manner” and does not address “overused” water resources.  

This provision of the Water Reform Paper should be broadened to also address 

“overused” water resources and systems. 

As noted above, the provisions of the NWI contemplate measures by signatory 

States to ensure that water resources in both “overallocated and/or overused 

systems” are adjusted to address such overallocation or overuse and to meet 

environmental and other public benefit outcomes.12  Each term – overallocation” 

and “overuse” – is defined differently in the NWI. 13   The Department’s 

recommendations, and the Bill ultimately enacted by the Government, should 

incorporate both terms and make provision for adjustments in each type of 

system. 

 B. Security Of Water For The Environment (s 2.4.5.3) 

The Water Reform Paper suggests that the reforms proposed will “underpin a 

better way of managing water to support the water-dependent environment”.  To 

EDOWA, the term “underpin” does not adequately capture the obligations that 

the State’s water law reforms are to meet under the NWI.  EDOWA suggests that 

it is more appropriate to use terms like “ensure” or “achieve” in order to be 

consistent with the NWI.14  

Likewise, missing from the discussion in s 2.4.5.3 of the Water Reform Paper is 

any discussion of basing water plans – and implementation of those plans – 

                                                           
12 See NWI, paras 41, 43 and 47.   
13 See NWI, Sch B(ii). 
14 See, for example, NWI paras 35, 78. 
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around achieving environmental and other public benefit outcomes.  This is a key 

element and objective of the NWI but is entirely absent in the discussion set forth 

in s 2.4.5.3.  This issue is covered in more detail in EDOWA’s General 

Comments above. 

 C. Licence Tenure (s 3.1.3) 

Given the increasing pressures that Western Australia’s surface and groundwater 

systems are subject to (growing population, drying climate, increased salinity)15 

and the relatively poorly understood water resources in the State,16 EDOWA does 

not understand the Department’s proposal (at s 3.1.3) to increase the term of a 

water licence from the current 10 years to a term of up to 40 years.  The 

justification for this change is that “longer licence tenure would be desirable in 

order to give greater security of access to water, which is important for business 

certainty (e.g., securing finance for water-using enterprises)”.   

In other words, the justification for the proposal has nothing to do with 

environmentally sustainable development of our vulnerable surface and 

groundwater resources and everything to do with promoting more and easier use 

of those resources.  This, in EDOWA’s view, is entirely contrary to the key 

elements and objectives of the NWI, let alone common sense application of the 

precautionary principle to avoid irreversible harm to the environment in the face 

of uncertainty or lack of knowledge. 

The fact that other, less dry Australian States do not provide for water licences 

with such lengthy terms suggests to EDOWA that the proposal to extend licence 

terms to up to 40 years is not sound policy.  The fact that a licence may be for a 

shorter term gives EDOWA little confidence since experience suggests that, more 

often than not, the statutory maximum becomes the norm rather than the 

exception. 

 D. Water Access Entitlements (s 3.2.1) 

For similar reasons, EDOWA is concerned by the Water Reform Paper’s 

proposal to create perpetual water access entitlements once a statutory water 

                                                           
15 Water Reform Paper, p 3 
16 NWI para 33(i) (singling out Western Australia as possessing poorly understood and/or less 
developed water resources). 
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allocation plan has been finalised.  Commercial expedience, rather than 

environmentally sustainable management of water resources, once again appears 

to be the primary driver of this proposal.17   

While the NWI (at para 28) recognises, and allows for the creation of, water 

entitlements that are perpetual – as well as open ended – EDOWA notes that 

perpetual entitlements are not required for the NWI’s implementation.  

Moreover, while the Water Reform Paper notes that only 2 States – Northern 

Territory and Tasmania – have not established a framework for water 

entitlements, the Paper fails to identify any State that has established a perpetual 

entitlement framework, let alone describe how such a framework has performed. 

Given that such entitlements will not be developed until after the finalisation of 

allocation plans – and given that the Department recognises (at s 3.2.1) that such 

plans are likely to be quite some time in coming, EDOWA suggests that the 

creation of such an entitlement framework be postponed and revisited only after 

proper statutory water allocation plans have been prepared and in practice for at 

least 10 years.   

E. Improved Planning Framework (s 3.3) 

Section 3.3 of the Water Reform Paper sets forth a number of proposals for 

establishing statutory allocation limits and statutory allocation plans, ostensibly to 

achieve the objectives of the NWI.  Broadly speaking, EDOWA supports 

establishment of such statutory instruments for ensuring the environmentally 

sustainable allocation and use of the State’s surface and groundwater resources, 

while at the same time protecting environmental and other public benefit 

outcomes.  However, EDOWA has several concerns and suggestions for 

improving the statutory planning process that it urges the Department to 

consider. 

First, as noted above, the statutory planning process does not establish – as the 

requisite starting point – what the environmental and other public benefit 

outcomes are for any particular surface or groundwater management unit or area.  

                                                           
17 See Water Reform Paper, s 3.2.1 (entitlements a “means to provide additional security for 
water users”, and entitlements have “greatly assisted water users, industry, communities and 
governments to increase productive uses of available water resources”). 
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Further, environmental and other public benefit outcomes should be developed 

by proper application of the precautionary principle.   

As noted in EDOWA’s General Comments, achieving environmental and other 

public benefit outcomes provides the “baseload” water requirement from which 

allocations for consumptive uses must not be made. Any determination of 

allocation limits or plans for consumptive uses must proceed from that starting 

point and always provide sufficient confidence for the achievement of 

environmental and other public benefit outcomes. 

  F. Recovering Over-Allocated Water Resources (s 3.3.6) 

Section 3.3.6 of the Water Reform Paper proposes “to maintain the existing 

policy on managing water entitlements . . . to vary the entitlement if the quantity 

of water that may be taken under the licence has consistently not been taken, 

taking into account extenuating circumstances or operational strategies  (the use-it 

or lose-it policy).  This policy would not apply in the case of water access 

entitlements”.18   

In EDOWA’s view, there are two problems with the proposed approach.  First, 

the use-it or lose-it policy has the perverse effect of encouraging users to use 

more water than they need simply to ensure that their entitlement is not reduced 

for non-use.  EDOWA believes there should be some compensatory incentive for 

users to accept lower entitlements if they use less water than anticipated, either 

through conservation or changes in business strategy, etc.  Moreover, legislative 

reforms to water resource laws should contain incentives (financial, tax or 

favourable treatment on other allocation requests) generally encouraging users to 

take less water than allocated.  Such water conservation incentive programs 

appear absent from the Water Reform Paper.   

Second, the proposal to not extend the recovery mechanism to water access 

entitlements is a significant loop-hole that is entirely unjustified by the 

Department.  In EDOWA’s view, such a loop-hole should be eliminated. 

 

 

                                                           
18 Water Reform Paper, p 24. 
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G. Risk Assignment Frameworks And Compensation (s 3.3.7) 

There are several flaws in the reforms identified in s 3.3.7 of the Water Reform 

Paper that EDOWA urges the Department to address. 

First, the Paper proposes that “[n]ew risk assignment provisions will be included 

in the legislation specifying that the risk of permanent cuts to the entitlement is 

borne by the water user rather than the government if the cut is due to climate or 

natural events alone”. 19   The proposal is overly restrictive to the extent 

entitlement cuts must be due to climate or natural events “alone” (100%, solely).  

This appears to be considerably more restrictive than necessary to satisfy the 

NWI’s objectives.  On this point, the NWI provides: 

Water access entitlement holders are to bear the risks of any reduction or less reliable 
water allocation, under their water access entitlements, arising from reductions to the 
consumptive pool as a result of: 

(i) seasonal or long-term changes in climate; and 

(ii) periodic natural events such as bushfires and drought.20 

The NWI does not specifically require that reductions must be exclusively due to 

climate changes or natural events, instead it merely requires that such reductions 

arise from reductions to the consumptive pool as a result – not the sole result – 

of such changes or events.  EDOWA suggests that the standard proposed is too 

onerous for the State and that the language of the NWI should be utilised instead.  

Alternatively, if the Department still believes it is necessary to qualify the degree 

of change that entitles it to avoid compensation for volume reductions, then 

EDOWA suggests use of a modifier such as “primarily” or “substantially” due to 

climate or natural events. 

Second, the proposed reforms do not appear to dovetail with the risk assignment 

provisions of the NWI in any event.  The NWI provides a sliding scale of risk 

assignment and compensation depending on the percentage reduction of 

entitlement over each 10 year period, with up to 3% reduction borne by the 

                                                           
19 Water Reform Paper, p 25. 
20 NWI para 48. 
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user.21  EDOWA recommends that the Department incorporate the formulae set 

forth in paragraph 49 of the NWI in its recommendations for legislative reform. 

H. Protection And Management of Public Drinking Water 
Sources (s 3.4.4) 

EDOWA endorses the Department’s observation that “[c]hange is needed to 

uniformly protect water quality in public drinking water source areas in 

metropolitan and regional areas”. EDOWA recommends further reforms, 

however, to provide even greater protection to the public that depends on such 

sources.  EDOWA recommends that the public – at least residents who rely or 

could rely upon a particular drinking water source – be given standing to bring 

legal action to enjoin water user acts or omissions that threaten public drinking 

water source areas.  The public should not be entirely reliant upon a sometimes 

overstretched government to protect their vital drinking water sources. 

I. Interception By Plantations (s 3.4.10) 

EDOWA generally supports the Department’s proposal that legislation include 

consideration of plantations – in particular, interception of rainfall – in the 

development of statutory water allocation plans or statutory water allocation 

limits.  However, the Department’s proposal is flawed in that it is overly limited, 

being restricted to consideration of plantations only, and fails to go as far as 

required by the NWI to achieve national water objectives. 

With regard to interception, the NWI identifies a broad range of land use 

activities that have the potential to intercept significant volumes of water: 

The Parties recognise that a number of land use change activities have potential to 

intercept significant volumes of surface and/or ground water now and in the future. 

Examples of such activities that are of concern, many of which are currently 

undertaken without a water access entitlement, include: 

i) farm dams and bores; 

ii) intercepting and storing of overland flows; and 

iii) large-scale plantation forestry.22 

                                                           
21 See NWI para 49. 
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More importantly, paragraph 57 of the NWI sets forth a comprehensive program 

for consideration and regulation of such water interceptors, the extent and effect 

of which depends upon the degree to which the water resource management area 

or unit is overallocated or overused.  Specifically, the NWI provides: 

[T]he Parties agree to implement the following measures in relation to water 
interception on a priority basis in accordance with the timetable contained in their 
implementation plans, and no later than 2011: 

i) in water systems that are fully allocated, overallocated, or approaching full 
allocation:- 

a) interception activities that are assessed as being significant should be 
recorded (for example, through a licensing system); 

b) any proposals for additional interception activities above an agreed 
threshold size, will require a water access entitlement: 

- the threshold size will be determined for the entire water system covered by a 
water plan, having regard to regional circumstances and taking account of both 
the positive and negative impacts of water interception on regional (including 
cross-border) natural resource management outcomes (for example, the 
control of rising water tables by plantations); and 

- the threshold may not apply to activities for restricted purposes, such as 
contaminated water from intensive livestock operations; 

c) a robust compliance monitoring regime will be implemented; and 

ii) in water systems that are not yet fully allocated, or approaching full 
allocation: 

a) significant interception activities should be identified and estimates made of 
the amount of water likely to be intercepted by those activities over the life of 
the relevant water plan; 

b) an appropriate threshold level will be calculated of water interception by the 
significant interception activities that is allowable without a water access 
entitlement across the entire water system covered by the plan: 

- this threshold level should be determined as per paragraph 57(i)b) above; and 

c) progress of the catchment or aquifer towards either full allocation or the 
threshold level of interception should be regularly monitored and publicly 
reported: 

                                                                                                                                                                                  
22 NWI para 55. 
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- once the threshold level of interception is reached, or the system is 
approaching full allocation, all additional proposals for significant interception 
activities will require a water access entitlement unless for activities for 
restricted purposes, such as contaminated water from intensive livestock 
operations.23 

 Western Australia is a signatory to the NWI; it has agreed to implement the 

foregoing measures to deal with land use activities that intercept water resources 

“on a priority basis”.  In EDOWA’s view, the reforms proposed by the 

Department in the Water Reform Paper inexplicably, and unjustifiably, fail to 

implement the State Parties’ agreement set forth in the NWI.  Accordingly, 

EDOWA urges the Department to incorporate the NWI’s interception provisions 

to their fullest in any draft legislation recommended. 

1. Definition of “full allocation” or “approaching full 
allocation” is needed 

The provisions in paragraph 57 of the NWI use terms that are not actually 

defined in the NWI, namely “full allocation” or water systems that are 

“approaching full allocation”.  For the sake of clarity and certainty, EDOWA 

recommends that the Department propose definitions of these terms in any draft 

legislation reforming the State’s water resource laws.   

EDOWA suggests that the Department base such definitions on the definition of 

the term “overallocation” in Schedule B of the NWI.  Schedule B of the NWI 

defines “overallocation” as “situation where with full development of water 

access entitlements in a particular system, the total volume of water able to be 

extracted by entitlement holders at a given time exceeds the environmentally 

sustainable level of extraction for that system”.24   

“Full allocation” or “fully allocated”, given their plain and ordinary meaning, 

obviously connote something less than “overallocation”.  EDOWA suggests 

these terms should be defined as “situations where with full development of water 

access entitlements in a particular system, the total volume of water able to be 

extracted by entitlement holders at a given time meets, or is within 10% of 

meeting, the environmentally sustainable level of extraction established for that 

system”.   

                                                           
23 NWI para 57 (emphasis added). 
24 Ibid, Sch B(i) and (ii). 



 

Environmental Defender’s Office Western Australia (Inc) Page 16 of 19 

 

Likewise, “approaching full allocation” connotes something less than “full 

allocation” or “fully allocated”.  Accordingly, EDOWA suggests that this phrase 

should be defined as “situations where with full development of water access 

entitlements in a particular system, the total volume of water able to be extracted 

by entitlement holders at a given time is within 25% of meeting, the 

environmentally sustainable level of extraction established for that system”.   

Furthermore, the terms “full allocation” and “approaching full allocation” will 

provide valuable tools in developing statutory allocation plans and allocation 

limits elsewhere in any proposed legislation implementing the State’s obligations 

toward meeting the NWI’s objectives.   

 J. Water Access Entitlement Framework (s 3.2) 

The statutory allocation limits and allocation plans provisions contained in the 

Water Reform Paper clearly represent the centrepiece of any proposed water 

resources legislation.  Many of EDOWA’s prior comments relate to the 

framework and its implementation.  However, EDOWA offers several additional 

comments for developing a framework consistent with the NWI. 

As alluded to above, statutory allocation limits and statutory allocation plans need 

to have a well-defined starting point from which to proceed.  That starting point 

is achievement of the NWI’s environmental and other public benefit outcomes.  

The vehicle for determining whether those outcomes are achieved is primarily 

through the determination whether any particular surface or groundwater system 

is “overallocated”, “overused”, “fully allocated” or “approaching full allocation”.  

EDOWA has already addressed, in large measure, the issue of environmental and 

other public benefit outcomes and the need for those outcomes to be the first, 

primary consideration in developing and implementing any allocation framework.  

However, EDOWA stresses that the proposed legislation should utilise the 

definition of “environmental and other public benefit outcomes” set forth in the 

NWI in order to ensure consistency with the national framework.     

  1. Consumptive pools (s 3.2.2) 

The Water Reform Paper notes that the State’s proposed approach is “to have 

water access entitlements that constitute a property right in a share of a defined 

‘consumptive pool’”.  A consumptive pool, in turn, the Department defines as 
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“the aggregate amount of water that can be made available for consumptive use in 

a particular water resource under the rules of a statutory water allocation plan”.25  

Missing from this framework, however, is an underlying frame of reference – 

namely an allocation threshold.   

EDOWA suggests that the Department base consumptive pools on the concept 

of “full allocation”, or alternately “approaching full allocation”, discussed above.  

This is an appropriate frame of reference for establishing consumptive pools – 

and establishing statutory allocation limits and allocation plans as well.  The only 

other terms utilised in the NWI are “overallocation” and “overuse”, which are 

situations that mark the extremes of water use rather than allocation levels that 

are protective of environmental and other public benefit outcomes. 

  2. Statutory allocation limits and plans (s 3.3) 

As discussed above, EDOWA recommends that the initial frame of reference for 

statutory allocation limits and statutory allocation plans should be levels of 

allocation well below the levels defined in the NWI as “overallocation” and 

“overuse”.  Again, allocation limits and allocation plans should protect surface 

and groundwater systems at lower levels, such as “fully allocated” or 

“approaching full allocation”.   

The Water Reform Paper appears to support this approach since the Department 

notes that allocation limits “will be increasingly important in contested decisions 

in nearly full-allocated areas”.26  Likewise, in the Water Reform Paper’s discussion 

of statutory allocation plans, the Department notes that one factor proposed to 

trigger the need to develop such plans is whether water resources are 

“approaching or have approached full allocation”.27 

Accordingly, the Department should provide appropriate definitions of “full 

allocation” or “approaching full allocation” to give the clarity and certainty to the 

allocation framework provisions.  The definitions proposed by EDOWA above 

are reasonable and should be incorporated in the Department’s final 

recommendations. 

                                                           
25 Water Reform Paper, p 15. 
26 Water Reform Paper, p 16. 
27 Ibid, p 18. 
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Moreover, with respect to the factors that the Minister is to take into account in 

setting allocation limits (initially) or allocation plans (eventually), the factors 

identified in the Water Reform Paper (at pp 16-17) are not entirely consistent with 

the NWI.  On this score, EDOWA notes that the NWI defines “environmental 

and other public benefit outcomes” that State water resource frameworks are 

intended to achieve more broadly than the factors identified in the Water Reform 

Paper.  “Environmental and other public benefit outcomes” are defined to 

include a number of aspects, including: 

- environmental outcomes: maintaining ecosystem function (e.g., through periodic 

inundation of floodplain wetlands); biodiversity, water quality; river health targets; 

- other public benefits: mitigating pollution, public health (e.g., limiting noxious algal 

blooms), indigenous and cultural values, recreation, fisheries, tourism, navigation and 

amenity values.28    

To the extent these aspects are missing from the Water Reform Paper’s 

discussion of the process for establishing statutory allocation limits or plans, they 

should be incorporated in the Department’s final recommendations for water 

resources legislation. 

 K. Indigenous Water Use (s 3.4.3) 

The Water Reform Paper and reforms proposed therein fails to make adequate 

provisions for indigenous water uses contemplated in the NWI and the 

Department’s final recommendations should be amended accordingly. 

Paragraph 52 of the NWI requires signatories to make adequate provision for 

indigenous access to and use of water resources in water planning processes.  

Specifically, this provision of the NWI requires State planning processes to 

ensure: 

i) inclusion of indigenous representation in water planning wherever possible; and 

ii) water plans will incorporate indigenous social, spiritual and customary objectives 
and strategies for achieving these objectives wherever they can be developed.29 

                                                           
28 NWI, Sch B(i). 
29 NWI para 52. 
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The Water Reform Paper provides only minimal reference to indigenous water 

use and access in its discussion of “basic water”.  The Department simply notes 

that “basic water includes the right of native title holders to be able to access 

water resources (either surface water or groundwater) for traditional purposes”.30  

There apparently is no mention of indigenous water use at all in the Water 

Reform Paper’s discussion of water planning or allocation plans.  This oversight 

needs to be remedied in the Department’s final recommendations. 

III. CONCLUSION 

EDOWA hopes these submissions will be taken into account and incorporated in 

the Department’s final recommendations for reforming the State’s water resource 

legislation.  Please feel free to call or email me if the Department has any 

questions or concerns regarding these submissions. 

Yours sincerely, 

 

PATRICK W PEARLMAN 

Principal Solicitor 

Environmental Defender’s Office WA Inc. 

 

                                                           
30 Water Reform Paper, p 26. 
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1 Introduction 
 

 
This joint submission from Environs Kimberley (EK) and The Wilderness Society WA (TWS WA) 

provides comment on the proposed changes to WA's water management framework with the 

intention that the reforms will achieve effective community participation in water management and 

environmental protection. 

 
 
 

2 Summary of Recommendations 
 

 

2013 PUBLIC CONSULTATION PROCESS 
 

EK and TWS WA recommend that the Government: 
 

i.  Further Consultations 
 

a.    Conduct a Kimberley-‐wide series of public information sessions in early 2014 to 

inform people in the region of the proposed framework 
 

b.    Broaden the composition of the reform working group to include Aboriginal 

representation 
 

c.  Release the drafting instructions and exposure draft of the Bill for public comment 
 

 
 

PROPOSED FRAMEWORK 
 

EK and TWS WA recommend that the Government: 
 

ii.  Legislative Consolidation 
 
 

a.    Release the proposed Bill’s drafting instructions for public comment 

b.    Release a Green Bill or Exposure Draft for public comment 

c.  Proclaim all surface water areas under the new Act 
 
 

iii.  Water Planning 
 

 
a.    Engage with stakeholders, including users, through existing NRM and catchment 

bodies, networks and processes 

b.    Ensure that local water planning groups have broad-‐based stakeholder 

representation that allows for community participation in decision making 

c.  Ensure that local planning and management processes are adequately resourced 
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d.    Enable statutory water allocation plans to be developed in areas with relatively low 

allocation levels 

e.    Apply the same performance-‐reporting conditions of water allocation plans in areas 

where allocation plans are non-‐statutory 
 
 

iv.  Independent Advisory Group 
 

a.    Set a timeframe for the establishment of the Water Resources Council under the 

Water Agencies Powers Act 1984 
 

b.    Retain the legislative role of the Council to advise the Minister on statutory water 

planning processes 
 

c.  Extend the membership of the Council to include expertise in Traditional 

Indigenous Ecological Knowledge 

 
v.  Water Licences 

 

a.    Review licences at least every ten years 
 

b.    Publish licence conditions on the Water Register 
 

c.  Advertise licence applications online as well as in print media, with enough detail to 

enable the public to comment 

d.    Allow third parties the right to appeal against licence applications 
 

 
vi.  Water Access Entitlements and Trading Water 

 
 

a.    Require Water Access Entitlements (WAE) recipients, excluding non-‐commercial 

recipients, to contribute to water management costs and the costs of 

environmental externalities 

b.    Publish licence conditions on the Water Register 

c.  Explain how it will prevent market manipulation and monopolies 

d.    Through the EPA, assess significant water trades and ensure that the proponent is 

required to show that the impacts of a particular trade are acceptable 

e.    Before legislation is prepared, publicise a clear explanation of the 

reasons/justifications for awarding WAEs and the process by which recipients of 

WAEs would be selected, any restrictions on ownership of WAEs and whether and 

how a WAE could be withdrawn (for example, in case of abuse) 

f.  Regularly publicise intentions to offer/grant WAEs and allow the public to comment 
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GAPS IN PROPOSED FRAMEWORK 
 

EK and TWS WA recommend that the Government: 
 

vii.  Environment, Water Quality and Monitoring 
 

 
a.    Include mechanisms for protecting wetlands, rivers and other water places in the 

new Act 

b.    Make DoW responsible for managing water quality 

c.  Ensure DoW is resourced to undertake the level of monitoring required to manage 

and assess changes to water quality 

d.    Give traditional drinking water access areas (soaks etc) the same protections as 

Priority 1 Public Drinking Water Source areas 
 
 

viii.  Mining and Petroleum 

 
Notwithstanding our request that the Government implement a moratorium on fracking until it can 

be proven to be safe, we recommend that the Government: 
 

a.  Include in the new legislation provisions to manage the impacts of mining and 

petroleum activities on water availability and water quality, both during 

operations and after operations cease 
 

b.  Require mining/petroleum proponents to monitor water quality before any mining 

activities take place, during mining  and after the water licence expires 
 

c.  Refer all licence applications to take water for fracking purposes to the EPA for 

assessment 
 

d.  Not enter into State Agreements that override legislation that protects water e.

 Incorporate the COAG-‐endorsed NWI Policy Guidelines for Water Planning and 

Management 2010, including section 3.6.6. (Mining and other Extractive Activities) 

f.  Update DoW’s Land Use Compatibility Table to distinguish between mining and 

petroleum operations and to include fracking.  EK recommends that fracking be 

listed as an ‘incompatible’ land use with P1, P2 and P3 areas 
 

g.  Ensure DoW has the power to prosecute for pollution of groundwater and that 

pollution limits are developed for groundwater and surface water for a range of 

chemicals and nutrients, particularly heavy metals, radioactive materials, Nitrogen 

and Phosphorus 
 
 

ix.  Indigenous Rights to Water 
 
 

a.    Ensure the new legislation recognises the rights and responsibility of Indigenous 

people to manage their traditional lands and waters 
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b.    Through the framework, promote collaborative management of water resources by 

the state and Aboriginal people, including the monitoring of groundwater levels 

and water quality jointly with ranger groups 
 

c.  Allocate water to Aboriginal people that may be used for commercial purposes, for 

example through Strategic Indigenous Reserves 
 

d.    Ensure WA policies and the new legislation explicitly include Aboriginal people in 

water planning (and not just within the category of  ‘other special interest groups’) 
 

e.    Ensure that the wording of the new legislation referring to Native Title rights cover 

current and potential future rights to water under Native Title 
 

 
 

OTHER POLICIES AND PLANNING TOOLS 
 

EK and TWS WA recommend that the Government: 
 

x.  Compliance and Enforcement 
 
 

a.    Give DoW the power to remove a WAE from a water user who conducts significant 

offences under the new Act 

b.    Publish all breaches, convictions, notifications and directions on the Water Register 
 
 

xi.  Aquifer Injection 
 
 

a.    Regulate the injecting of aquifers with water, both for managed aquifer recharge 

and treated wastewater disposal, to control adverse impacts on groundwater or 

surface water 

 
 
 

3 Background 
 

 
The Kimberley region is largely characterised by its river catchments and aquifers. They sustain a fast- 

growing regional community of five large towns and over 200 remote Aboriginal communities, and a 

dynamic biodiversity of global significance. Historically, water has shaped the Kimberley’s economic, 

social and political character. 
 

The first major European colonial exploration of the Kimberley in 1879, led by Alexander Forrest, 

reported on the potential to graze livestock in the extensive rangelands of the Fitzroy and Ord River 

systems. It was that assessment of these great Australian river systems that led to the formal 

gazetting of the Kimberley as a colonial administrative district in 1880 and subsequent allocation of 

land for the grazing of sheep and cattle. 
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Since then, proposals to take water for economic use have shaped the Kimberley’s development 

agenda, which has often been controversial and enmeshed in community conflict. We have seen the 

failure of rice and other crops of the Ord River Irrigation scheme, the failed Camballin irrigation 

project, the proposal to dam the Fitzroy and Margaret Rivers, and plans to establish a cotton mega- 

industry south of Broome. There are now plans to explore and extract gas and oil through hydraulic 

gas fracturing (fracking). 
 

In 2011, the West Kimberley was placed on the National Heritage Register on the basis of its 

remarkable natural and cultural values.  These values were demonstrated by several themes, of 

which one was the Fitzroy River. Traditionally named Martuwarra/Mardoowarra,  the ‘River of Life’ is 

one of the longest and largest river systems in tropical north Australia (see Appendix 1). 

 
 

 

4 2013 Public Engagement Process 
 

 
Water legislation in Western Australia requires reform. The 99-year-old Rights in Water and Irrigation 

Act 1914 (RIWI Act) is not adequate for contemporary water management. Demand for water is 

increasing and some water resources are stressed as a result of over-allocation. 
 

The paper Securing Western Australia's Water Future states: ‘All the changes we have set out are 

underpinned by one fundamental principle: local community engagement…Community  views are 

essential to assisting government develop water policy and we want to make sure there is a process 

to ensure a local voice in this important policy area’ (p. 8). 
 

Our assessment of the 2013 process of engagement that DoW conducted in the Kimberley is that 

people in the region were not given a fair and reasonable opportunity to hear about or to comment 

on the proposed framework. 
 

Among the main reasons for this assessment were that DoW: 
 

• Did not publicly advertise the framework process other than on its website, choosing not to 

harness local media or extensive NRM email networks 

• Did not hold public information sessions in the towns as a matter of course. In Broome, one 

stakeholder meeting took place after multiple requests from local organisations, but this was 

not publicly advertised. Apart from one meeting in Kununurra, which was not publicly 

promoted, DoW held no other open meetings in the region. No special effort was made to 

reach Aboriginal stakeholders, neither was any information session offered to people in the 

central Kimberley including the Fitzroy Valley 

• Engaged water users and/or their peak bodies rather than stakeholders or community in 

general 

• Gave too short a timeframe for public comment in the submission process. 
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At the State level, the Government’s working group of 15 peak bodies was dominated by southern 

industry and commercial interests, with a glaring absence of representation of sectors and groups 

such as independent scientists, recreational fishers and catchment management experts. 
 

These shortcomings underline the importance of establishing, without delay, an independent Water 

Resources Council, to provide objective expert advice to government on water matters, including the 

proposed legislative changes. 
 

The position paper is of such a general nature that we were left with many questions about 

timeframes, implementation policies and priorities of the proposed framework, and are constrained 

in our feedback accordingly. 
 

To achieve the level of transparency and community confidence that the position paper aspires to, 

and to allow for informed public input to the framework process and engagement in its 

implementation, it is vital that the Government release the drafting instructions and an exposure 

draft of the Bill for public comment. 
 

EK and TWS WA recommend that the Government: 
 

a.    Conduct a Kimberley-‐wide series of public information sessions in early 2014 to inform 

people in the region of the proposed framework 
 

b.    Broaden the composition of the reform working group to include Aboriginal 

representation 
 

c.  Release the drafting instructions and exposure draft of the Bill for public comment 
 
 
 
 
 

5 Proposed Changes to WA Water Management: a 

view from the Kimberley 
 

The following aspects of water reform are important for the future of water management in 

Western Australia: 
 

• Protecting water-dependent ecological communities by ensuring that adequate 

environmental water is allocated and robust environmental objectives are met 

• Maintaining water quality 

• Ensuring water planning is community driven 

• Basing decision-making on accurate and comprehensive baseline data 

• Respecting Indigenous rights 

• Establishing appropriate water monitoring, compliance and enforcement processes 

• Ensuring that the legislation can deal with emerging and new challenges including climate 

change, managed aquifer recharge and fracking. 
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Legislation should support water allocation planning and management that incorporates the aspects 

listed above. It must recognise regional diversity and distinctive characteristics of regions such as the 

Kimberley. 
 

EK and TWS WA advocate for a management framework that recognises regional diversity through 

statutory regional planning.  The regional planning process should reflect the environmental and 

cultural character of each region and be informed by local knowledge. 
 

There is broad alignment of the Kimberley region’s water catchment and basin systems, bioregions 

and indigenous culturally-connected landscapes, which allows for the creation of sub-regions within 

the Kimberley. 
 

A regional planning framework that incorporates sub-regions provides for: 
 

• Acknowledgement that use and allocation of water for specific economic purposes affects 

people’s relationship to the environment over identified areas 

• Consultation and inclusion of various rights and interests, thereby reducing likelihood of 

community tension and conflict 

• Effective means of research, management, allocation and monitoring 

• Recognition of Indigenous rights and interests through Native Title groups 

• Joint management by DoW and Aboriginal groups (for example, through Indigenous 

Protected Areas, ranger groups). 
 
 
 

6 The Proposed Framework 
 

 
The framework has the potential to improve water management in WA.  However, EK and TWS WA 

are concerned that it includes changes that risk excessive water extraction and profiteering. 
 

The framework brings WA legislation into closer alignment with the National Water Initiative, but has 

gaps in a range of areas, including water quality protection, ecosystem conservation, Indigenous 

rights, cost recovery, and community participation in water planning. 

 
 
 

6.1  Legislative consolidation 
 

 
We support the proposed changes to consolidate several Acts to ensure that State water 

management legislation is consistent and easier to interpret. 
 

A main concern, however, is that important provisions may not be implemented once the legislation 

is consolidated. We reiterate the call for the drafting instructions and a Green Bill to be released for 

public scrutiny (see Recommendation 4c). 
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6.1.1 Proclaiming surface water areas 
 
 

Large areas of WA are exempt from surface water licensing. There should be a blanket proclamation 

on all surface water areas, and areas excised as necessary. 
 

EK and TWS WA recommend that the Government: 
 

a.    Proclaim all surface water areas under the new Act 
 
 
 

6.2  Statutory water allocation plans and limits 
 

 
Statutory water allocation limits and plans will ensure that planning provisions and allocation limits 

are upheld by the law. To be effective, the planning process must be sound and the limits informed by 

an objective scientific understanding of surface and groundwater resources, including the ecosystems 

that rely on them, their importance to the people of the area and how they are and have been used 

and valued, and how they might be affected by changes in hydrology. 
 

The position paper stresses the importance of community input in the development of statutory 

allocation limits and statutory allocation plans, but there is insufficient detail to allow for informed 

comment on these aspects of the framework. 
 

EK and TWS WA are concerned that: 
 

• Insufficient resources may be allocated to collect the baseline data needed for water 

resource planning and ongoing monitoring 

• The proposed statutory allocation planning process lacks the independent scrutiny of a 

Water Resources Council 

• Areas outside statutory plans may be neglected 

• There appears to be no mechanism that allows easy revision of a statutory allocation limit if 

new data indicate that the non-consumptive pool is too small 

• Planning will be driven by proponents rather than communities/the public. 
 

Over-allocated areas need immediate attention. However, the policy to undertake statutory water 

planning only for water resources that are already highly allocated may result in commercial interests 

driving the process. EK believes that better outcomes can be achieved by establishing water plans 

before the allocation levels are high. 
 

Under current policy, statutory water management plans for places such as the Fitzroy River 

Catchment are at least a decade away from being completed. However, the catchment requires 

sustainable management, water planning driven by the community, and legislative protection (refer 

to Fitzroy River  Catchment Case Study [Appendix 1]).  Case-by-case consideration of water licence 

applications in the absence of broad regional planning will only serve to weaken current efforts to 

engage water managers, land holders and stakeholders generally in the management and 

conservation of Kimberley water systems. 
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6.2.1 Local Water Advisory Groups and Local Water Resources Management Committees 
 

 
The position paper provides little detail about how local communities will be engaged in water 

planning and management besides sketching a place for Water Resource Management Committees 

(LWRMCs) and Local Water Advisory Groups (LWAGs). 
 

Consequently, we are unclear as to who in the community will be working with government to advise 

on water management and allocation, and the roles of and relationships between these bodies. For 

example, will the role of LWRMCs remain as described under Division 3C of the RIWI Act? 
 

Several points – including that LWRMC will be composed of  ‘a majority of representatives from 

water users, as well as representatives of other interest groups e.g. local government and 

environmental groups’ and that LWAGs will be non-statutory – are concerning. 
 

In the Kimberley, as in many other parts of the country, the catchment model has been adopted, 

which relies on multi-stakeholder, community-based collaboration across NRM and conservation 

activities, including engagement in water management. 
 

Working through these existing networks and groups will provide the streamlined implementation of 

the new policy and management framework that the Government is seeking without causing local and 

regional processes to be disrupted or undermined. 
 

In addition, in the past decade our awareness of, and knowledge about, Kimberley water systems 

has expanded enormously as a result of research, planning and management activities. A major 

contribution was the intensive regional water planning work that DoW and its predecessor, the 

Waters and Rivers Commission, conducted with people at the catchment and regional levels in the 

Kimberley, particularly between 2008 – 2010. 
 

We strongly believe that, to achieve its objective of effective community participation in decision- 

making, the new framework must account for and build on the experiences and results of this work, 

which has promoted collaborative broad-based water planning and management, well supported by 

DoW. 
 

EK and TWS WA recommend that the Government: 
 

a.    Engage with stakeholders including users through existing NRM and catchment bodies, 

networks and processes 

b.    Ensure that local water planning groups have broad-‐based stakeholder representation 

that allows for community participation in decision making 

c.  Ensure that local planning and management processes are adequately resourced 

d.    Enable statutory water allocation plans to be developed in areas with relatively low 

allocation levels 

e.    Apply the same performance reporting conditions of water allocation plans in areas 

where allocation plans are non-‐statutory 
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6.2.2 Independent Advisory Group / Water Resources Council 
 

 
EK and TWS WA believe that independent expert advice is a crucial element in meeting the new 

framework’s objectives of ‘providing transparency in the rules for water allocation…(and 

giving)…the community more confidence in how we are managing water resources and their 

dependent environments’ (pg. 9). 
 

We welcome the proposed creation of a Water Resources Council but believe that this body must 

retain its legislative role of advising government on statutory management planning. 
 

Moreover, we suggest that Council membership include an expert in Traditional Indigenous 

Ecological Knowledge in addition to the current requirement for an ‘Indigenous person’. 
 

EK and TWS WA recommend: 
 

a.  Setting a timeframe for the establishment of the Water Resources Council under the 

Water Agencies Powers Act 1984 

b.  Retaining the role of the Council to advise on statutory water planning processes 

c.  Extending the membership of the Council to include expertise in Traditional 

Indigenous Ecological Knowledge 
 

 
6.3  Changes to licences and introduction of water access 

entitlements 
 
 

6.3.1 Licence Tenure 
 

 
While we appreciate that ten years may not be the most appropriate maximum length of time for a 

water license, EK and TWS WA consider any fixed licensing term to be arbitrary.  We recommend that 

licenses should be reviewed at least every ten years, and extended according to specific criteria of 

need and usage. 
 

6.3.2 Access to Licence Information 
 

 
Although the creation of two online databases, the Water Register and Water Information Register, 

have improved public access to information, there is a need for increased public access and influence, 

including provision for public comment on licence applications and public right of appeal when a 

licence is granted. 
 

EK and TWS WA recommend that the Government: 
 

a.    Review licences at least every ten years 
 

b.    Publish licence conditions on the Water Register 
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c.  Advertise licence applications online as well as in print media, with enough detail to 

enable the public to comment 
 

d.    Allow third parties the right to appeal against licence applications 
 

  

6.3.3 Water Access Entitlements 
 

 
While we recognize that Water Access Entitlements (WAEs) are part of the National Water Initiative, 

there is no clear explanation or justification in the position paper for awarding them. Furthermore, 

the process of awarding WAE’s is unexplained and lacks transparency. 
 

Our objections are: 
 

• The State Government would award WAEs without necessarily recouping any return for the 

public purse from the ownership/control of a public asset. 

• Ownership of WAEs can be disconnected from the need for or usage of the water by the 

owner. 

• Power over the dispensation of water rests with WAE owners and could be misused — e.g. 

withheld from selected users for commercial or other reasons. 

• Multiple WAEs could be purchased by private companies or corporations, which would then 

gain control over this public resource. 
 

EK and TWS WA recommend that the Government: 
 

a.  Require WAE recipients, excluding non-‐commercial recipients, to contribute to water 

management costs and the costs of environmental externalities 

b.  Publish licence conditions on the Water Register 

c.   Explain how it will prevent market manipulation and monopolies 

d.  Through the EPA, assess significant water trades and ensure that the proponent is 

required to show that the impacts of a particular trade are acceptable 

e.  Before legislation is prepared, publicise a clear explanation of the reasons/justifications 

for awarding WAEs and the process by which recipients of WAEs would be selected, 

any restrictions on ownership of WAEs and whether and how a WAE could be 

withdrawn (for example, in case of abuse) 

f.   Regularly publicise intentions to offer/grant WAEs and allow the public to comment 
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7 Framework Gaps 
 
 

7.1  ‘Water dependent ecosystems’ 
 

 
The ‘protection of water-dependent ecosystems’ is one of the stated objectives of the reform. 

However, EK and TWS WA are concerned that the framework does not include provisions to protect 

threatened ecological communities and groundwater-dependent ecosystems, or to protect 

significant waterways. 
 

The National Water Initiative (NWI) obliges the WA Government to identify and acknowledge surface 

and groundwater systems of high conservation value and manage these systems to protect and 

enhance those values. 
 

The position paper talks about greater security of water for the environment. The mechanisms for 

providing water security are listed but little detail is given about them. The reader could infer that 

the proposed reform offers no substantive changes to current practices. The exception is the 

introduction of statutory allocation limits, which offer more security than non-statutory limits. These 

limits can still be exceeded at the discretion of the Minister.  Previous practices have resulted in 24 

percent of WA’s water resources being either over-allocated or sitting at maximum allocation, which 

puts the efficacy of these practices into question. Given that the reform proposes less government 

intervention and no significant change to environmental water provisions, we are concerned about 

the impact of the reform on ecosystems. 
 

7.1.1 Protection required for northern rivers 
 

 
Significant Aboriginal cultural values are associated with water. The Fitzroy River system was included 

on the National Heritage List for ‘outstanding heritage values to the nation’ because of its significant 

cultural values. Due partly to the vast areas and relatively low population in the Kimberley, there is a 

paucity of baseline data and understanding of river systems, including surface water– groundwater 

connectivity. Consideration of ‘environmental water’ in these cases requires thinking outside the 

South-west paradigm of water management and a high degree of caution must be applied in any 

allocation of water resources in the north. 
 

Significant resources are expended in WA on restoring degraded water resources. It is imperative 

that water policy and planning take heed of lessons of the past in planning for our water future. 
 

Refer to Fitzroy River Catchment Case Study (Appendix 1), which has been included to highlight our 

concerns that the proposed reforms could lead to the Fitzroy River system being more vulnerable to 

external development pressures without proper regard for environmental and cultural imperatives. 
 

EK and TWS WA recommend that the Government: 
 

a.    Include mechanisms for protecting wetlands, rivers and other water places in the new Act 

b.    Make DoW responsible for managing water quality 
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c.  Ensure DoW is resourced to undertake the level of monitoring required to manage and 

assess changes to water quality 

d.    Give traditional drinking water access areas (soaks etc) the same protections as Priority 1 

Public Drinking Water Source areas 
 

 

7.2   Mining, petroleum operations and fracking 
 

 
The position paper gives limited attention to water use by the mining and petroleum industry. 

Arguably, these industries are different from other users because of the limited lifespan of mining and 

petroleum activities, nature of the activities and potential impacts on water. Special arrangements — 

State Agreements — can be made to undertake mining/petroleum activities, which can override any 

water legislation. Notwithstanding the roles of the DMP, DER and EPA, monitoring and managing 

long-term impacts of mining and petroleum activities on water resources are the responsibility of 

DoW. 
 

EK and TWS WA call for proper baseline data to be established. Monitoring by mining/petroleum 

proponents must include monitoring of long-term impacts that could occur after water licence 

expiration. Under RIWI division 3 clause 16, DoW can require that ‘a term, condition or restriction 

included in the licence must be complied with, or must continue to be complied with, even though 

the acts or series of acts authorised to be done under the licence have been completed’. 

 
 

7.2.1 Impacts on water resources of fracking 
 

 
The unconventional gas (gas fracking) industry presents significant threats to water, through 

potential contamination and over-abstraction. 
 

Unconventional gas fracking is water intensive. Disingenuous statements by DMP (and others) that 

8.5 Olympic size swimming pools (21,000kL) of water would be used over the life of one fracked 

shale gas horizontal well belie the reality of the thousands of wells needed to exploit a deposit. For 

example, one thousand wells would consume 21,000,000kL. This volume exceeds the La Grange 

South groundwater area's allocation limit of 15,000,000kL/year. 
 

Chemicals used in gas fracking processes include toxic, allergenic, mutagenic and carcinogenic 

substances, which even in minute quantities can make water toxic and potentially dangerous. 

Fracking fluid (slickwater) is not the only threat; the flow-back fluid carries dissolved, particulate and 

gaseous contaminants from the shale deposit itself, including heavy metals and radioactive 

contaminants. Lists of these flow-back fluid contaminants are not publicly available. Contamination 

can occur through well failure, migration through faults, or through surface water pollution migrating 

into aquifers. Surface water contamination via holding-dam overflow is particularly concerning in the 

flood-prone Kimberley. Fracking increases the likelihood of earthquakes. 
 

Shortcomings of WA’s regulatory system for gas fracking include: 
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• The exemption of gas fracking from pollution control and Environmental impact Assessment 

• The inadequacy of DMP’s environmental regulation and compliance regime 

• DMP's  conflict of interest as both industry promoter and  environmental regulator 

• Lack of outcome-based requirements for groundwater and air quality protection (problems 

with the prescriptive regulatory approach) 

• Limited monitoring data 

• Lack of resources to support effective regulation 

• Inadequacy of baseline monitoring prior to fracking operations 

• The lack of ongoing environmental monitoring requirements after well abandonment 

• The need for cumulative impact assessments of potential gasfield developments, prior to 

exploration and production applications. 
 

These shortcomings could result in irreparable damage to water and ecosystems. After operations 

have closed, the WA Government is ultimately responsible for dealing with long-term problems. 
 

Notwithstanding the fact that EK and TWS WA are calling on the government to implement a 

moratorium on fracking until it can be proven to be safe, we recommend that the Government: 
 

a.  Include in the new legislation provisions to manage the impacts of mining and 

petroleum activities on water availability and water quality, both during operations 

and after operations cease 
 

b.  Require mining/petroleum proponents to monitor water quality before any mining 

activities take place, during mining  and after the water licence expires 
 

c.   Refer all licence applications to take water for fracking purposes to the EPA for 

assessment 
 

d.  Not enter into State Agreements that override legislation that protects water e.   

Incorporate the COAG-‐endorsed NWI Policy Guidelines for Water Planning and 

Management 2010, including section 3.6.6. (Mining and other Extractive Activities) 

f.   Update DoW’s Land Use Compatibility Table to distinguish between mining and 

petroleum operations and to include fracking.  EK recommends that fracking be listed 

as an ‘incompatible’ land use with P1, P2 and P3 areas 
 

g.  Ensure DoW has the power to prosecute for pollution of groundwater and that 

pollution limits are developed for groundwater and surface water for a range of 

chemicals and nutrients, particularly heavy metals, radioactive materials, Nitrogen 

and Phosphorus 
 

 
 

7.3   Indigenous rights to water 
 

 
The proposed framework does not address Indigenous rights to water in any substantial or direct 

way. As a signatory to the National Water Initiative, WA must adhere to the clauses of the NWI and 
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should support the COAG-endorsed water planning guidelines. The framework process should also 

take into consideration the recommendations of the National Water Commission, statements from 

the North Australian Land and Sea Management Alliance’s (NAILSMA’s) Indigenous Water Policy 

Group (for example, the Mary River Statement), and be consistent with United Nations Declaration 

on the Rights of Indigenous Peoples. 
 

EK and TWS WA recommend that the Government: 
 

a.    Ensure the new legislation recognises the rights and responsibility of Indigenous people to 

manage their traditional lands and waters 
 

b.    Through the framework, promote collaborative management of water resources by the 

State and Aboriginal people, including the monitoring of groundwater levels and water 

quality jointly with ranger groups 
 

c.  Allocate water to Aboriginal people that may be used for commercial purposes, for 

example through Strategic Indigenous Reserves 
 

d.    Ensure WA policies and the new legislation explicitly include Aboriginal peoples in water 

planning (and not just within the category of  ‘other special interest groups’) 
 

e.    Ensure that the wording of the new legislation referring to Native Title rights cover 

current and potential future rights to water under Native Title 

 
 
 

8 Other Policies and Planning Tools 
 

8.1  Cost Recovery 
 

 
The NWI requires water management costs and environmental externalities be covered. WA aborted 

its attempt to introduce cost recovery and the current Government policy is against re-introduction of 

cost recovery. EK and TWS WA note that: 
 

• Long-term  costs of environmental externalities need to be acknowledged and planned for 

• DoW funding and staff numbers have recently undergone cuts 

• Any water management, including the proposed reform, has associated costs 

• Introducing WAEs and establishing a new market will create assets that will be held by 

private entities. The beneficiaries of the greatest financial gain may be the water licensees 

who have operated the most inefficiently in the past. Efficient water users who continue 

operating in the long term will have no spare water to sell/lease. 
 

Therefore, the WA Government would be more financially responsible if it recouped some costs, 

particularly from entities who receive financial benefit from the proposed reform. 
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8.2  Measurement and Metering 
 

 
EK and TWS WA support policies that improve metering uptake and data reliability. It supports 

licensee compliance with licence conditions to install meters and report meter readings and other 

water quality data. 

 

 

8.3  Recovery of Over-‐allocated Water Resources 
 

 
EK and TWS WA support recovering water from over-allocated resources to return abstraction to 

sustainable levels. 
 

We recommend using the precautionary principle when setting allocation limits. Water allocation 

must take natural climate variability and anthropogenic climate change into account. The extent of 

over-allocation in WA gives weight to our argument that a Water Resources Council should be 

established. 

 

 

8.4  Protection and management of public drinking water sources 
 

 
EK and TWS WA support greater protection of public water supplies and changes in legislation that 

give regional areas the same protection as metropolitan areas. 
 

We reiterate our recommendation that the Government give traditional drinking water access areas 

the same protections as Priority 1 Public Drinking Water Source areas (see 7.1.1). 

 

 

8.5  Compliance and enforcement 
 

 
The policy paper gives insufficient detail about changes to compliance and enforcement. EK and TWS 

WA support the updating of offences and penalties. Detailed comments cannot be made until the Bill 

drafting instructions/exposure draft is/are released. 
 

EK and TWS WA recommend that the Government: 
 

a.    Give DoW the power to remove a WAE from a water user who conducts significant 

offences under the new Act 

b.    Publish all breaches, convictions, notifications and directions on the Water Register 
 

 

8.6  Aquifer injection 
 

 
Aquifer injection with water is unregulated. The intentions for aquifer injection regulation in the new 

legislation are obscure. We understand that more work is needed on injection policy, but the 
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Government should give a clearer indication of potential regulation and interim measures while 

regulation is being established. 
 

EK and TWS WA recommend that the Government: 
 

a.  Regulate the injecting of aquifers with water, both for managed aquifer recharge and 

treated wastewater disposal, to control adverse impacts on groundwater or surface 

water 

 

9 Other comments 
 

9.1  ‘More tools in the toolbox’ 
 

 
The introduction of more water planning tools will allow planning to be flexible and responsive. 

However, the array of tools is confusing. There is a need for DoW to produce clear materials that 

outline the circumstances under which different tools might be used, for example, when might 

reserves of water be established, and under what conditions? 

 

 

9.2  Draft Kimberley Regional Water Plan 
 

 
The interaction between different scales of planning — regional, subregional and local — is not 

made clear in the policy paper. It can be inferred that the primary unit of planning is the water 

trading area. Larger scale plans ensure regional consistency. EK would like clarification on the place 

of regional planning. 
 

We would like to know the fate of the draft Kimberley Regional Water Plan. After the time and effort 

invested in good faith by DoW staff, community members and stakeholders from 2008 – 2010, the 

plan was never finalised. This has eroded the public’s confidence in DoW. 
 

EK and TWS WA would like to see a strategic, state-wide approach to water planning that fully 

engages stakeholders and the wider community and that works on regional scales as well as within 

local water trading areas. The planning described in the paper appears to be ad hoc and often driven 

by proponent needs or crises of over-allocation. 

 
 
 

10 Conclusion 
 

 
EK and TWS WA support reform of water legislation in Western Australia. However, the 2013 position 

paper has significant gaps and leaves us with many questions. We request the WA Government to 

release more information about the proposed legislation before a Bill goes to Parliament. 
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11 Appendix  1:  Fitzroy River Catchment  Case Study 
 
 
See separate document. 
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Executive Summary 

Gingin Water Group Inc. (GWG) commends the Position paper – Reforming Water 
Resource Management. 

Comments and concerns are summarised below: 

 GWG would urge any law reform designed to guarantee sustainable use of 
water be capable of calculating, monitoring and adjusting water use on a 
LOCAL level based on accurate and transparent scientific evidence, biased to 
the cautionary principle. 

 GWG urges the statutory involvement of relevant Government departments 
(beyond just the Department responsible for water allocation) to ensure that 
the management process is equitable to all stakeholders, basic water users 
and the environment. 

 For the changes to be successful there must be sufficient political and legal 
obligation to adequately fund the accurate and ongoing assessment of the 
environmental and social water requirements at a local level. 

 GWG strongly supports the engagement of local advisory groups and local 
contact with all of the regional stakeholders in the development of local 
allocation limits and plans. 

 GWG urges that the legislation must provide sufficient strength and funds to 
allow the resource managers to assess needs of the environment, non-
commercial farm water supplies and the general community. 

 The law changes must adequately protect the resources of the upper levels of 
the superficial aquifers and surface water assets, which often underpin the 
social, environmental and unlicensed agricultural water requirements of the 
local community. 

 GWG supports the removal of inconsistencies in the application of Basic 
Water rights but urges that the supply of water for non-commercial purposes 
including on-farm and other water supplies for domestic, stock, garden and 
small enterprise purposes is an important requirement and must be 
maintained and strengthened. 

 Legislating the allocation of water purely on market forces may alter the 
balance in a local community adversely over time. 
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 GWG suggests a mechanism where, if necessary in the future, additional 
small allocations are allowed in a consumptive pool for the local social 
benefit, even if that pool is fully allocated. The increased take would be 
accommodated by an across the board allocation reduction through an 
allocation announcement. 

 The basis upon which the allocation limits will be set MUST be well 
researched. This will cost money the supply of which must be politically 
guaranteed. 

 The process of identifying the environmental water requirement is expensive 
and the management authority must be adequately funded to achieve this. 

 GWG supports the intention to regulate for longer tenure of licences, to 
simplify licence assessment and administration, and to simplify the 
mechanisms for trading and transfer. 

 GWG supports the plan to develop a mechanism to vary the take in relation to 
significant changes in seasonal conditions; however, this mechanism must be 
used cautiously to avoid introducing increased uncertainty into the system. 

 GWG supports the proposals to make the monitoring process more rigorous 
and transparent. It also supports the wider application of metering.  

The suggested research and monitoring of aspects such as Drainage, Injections, and 
Plantation Interception must be implemented and adequately funded.  
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Background 
The Gingin Water Group Inc. (GWG) was formed in 2011 in response to increasing 

community concerns that current water use may not be sustainable.  In particular, 

recent reports raised concerns on water quantity and quality and visible evidence is 

obvious and alarming.  Coupled with these concerns were the associated impacts on 

environmental, economic and social values of water resources in the greater Gingin 

area.  

GWG has involved hundreds of community members in consultations and now has 

50 registered family members. The management committee has great diversity, 

representing the broad water use stakeholders of the region. It has representation 

from regional NRM groups, NACC and Perth, the Moore Catchment Council and the 

Gingin Shire.  

The initial priority for the GWG was to prepare and lodge a submission to the Gingin 

Groundwater Allocation Plan (the Plan).  This submission has been informed by local 

knowledge and published information on Gingin groundwater resources with the 

purpose of promoting sustainable water usage in the Gingin area. 

The GWG acknowledges the contributions to its knowledge base from the 

Department of Water (DOW) staff and from community contributions to public forums 

and published media articles on local water issues.  

 

Overview of the Water Reform Position Paper 
GWG is in general agreement with the key features of the water reform paper as 

outlined in figure 2 of the document. 

The policy drivers are indeed as indicated. The Gingin region is already experiencing 

the effects of a drying climate and would appear to be headed for the “most severe 

up to 20 per cent by 2030 …” scenario described by the CSIRO. GWG would urge 

any law reform designed to guarantee sustainable use of water be capable of   
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calculating, monitoring and adjusting water use on a LOCAL level based on accurate 

and transparent scientific evidence, biased to the precautionary principle. 

Population growth and the expanding economy is occurring in our region, but more 

importantly these factors are occurring to an even greater extent on our immediate 

doorstep (the metropolitan area) which greatly exacerbates our water resource 

problem and makes it more important that water law reform can serve to manage our 

local issues for generations into the future. 

New and emerging management challenges are not only occurring in the Pilbara. 

Industrialisation in the Gingin region is destined to bring the major de-watering 

process of major mineral sands extraction as well as the inevitable use of hydraulic 

fracturing if shale gas extraction is ever to become economically viable at Red Gully. 

Add a large regional landfill operation and maturing forestry plantations to the local 

Gingin situation and it is evident that any water law reform needs to involve a 

statutory mix of management agencies far broader than just the Department of 

Water. 

Implicit in the combination of features summarised in figure 2 is that there will be 

sufficient political and legal obligation to adequately fund the accurate and ongoing 

assessment of the environmental and social water requirement, and that the 

allocation of that requirement, will be built into the proposed statutory water allocation 

limits and plans at our local level. 

 

Changes to the Licensing Framework 
GWG acknowledges the legislative confusion and the need for change. 

GWG also appreciates the wide range of debate that has preceded this position 

paper and agrees that the current position is well considered and generally 

acceptable. 

GWG strongly supports the engagement of local advisory groups and local contact 

with all of the regional stakeholders; especially to ensure that sufficient attention is 
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made to the needs of groups, such as the regions pastoralists and graziers as well as 

lifestyle landholders and retirees, and of course the needs of the environment, in an 

area where the interests of intensive agricultural water users and industrialists will be 

strongly represented.  

GWG agrees that in some cases a simplified system of licence application is 

desirable. However, in a region such as Gingin, where there is a complex mix of 

water issues with hydrogeological interactions not fully understood, the proposed 

licensing processes need to be fully transparent to ensure that if water assets are 

permanently removed from the ground upon which an actual recharge occurs, and 

licensed for extraction elsewhere in a subregion, then the managing authorities must 

guarantee sufficient funding  to underpin the new laws with strong evidence-based 

decision making. 

The proposals summarised in 2.4.3 which are intended to lead to greater confidence 

and security regarding access to water appear to imply a bias toward commercial 

licensees. GWG agrees and understands the need to encourage and improve the 

economic security of the modern and intensive use of the water resource. No 

mention is made however, of the non-commercial and environmental assessment 

processes. 

Large individual and corporate licensees spend considerable amounts of money 

proving up their entitlement and water resource, which will be easier to do with a 

simplified risk assessment policy. This effort will lead to a longer and more secure 

entitlement to extract. It may involve the extinction of an entitlement to extract at 

another property in the local area if trading was part of the application. 

GWG urges that the legislation must provide sufficient strength and funds to allow the 

resource managers to assess needs of the environment, the general community, 

stock-watering and non-commercial farm water supplies. 

In a relatively small water plan region as Gingin the majority of landholders are 

unlikely to be water entitlement holders (for the purpose of trading and licensing) but 
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might be takers of unlicensed water via bores, soaks, dams and brooks. This water 

will invariably be taken from the shallowest, most easily accessible source. 

These will be the water sources most vulnerable to the vagaries of seasonal 

fluctuation and climate change. These will also be the sources most likely to be 

affected by licenced abstraction under statutory allocation limits and plans. 

Over time, the effects of legal and indeed sustainable water use in one part of a 

subregion, may influence these (surficial) water users over a wider area than current 

monitoring programs suggest, and in ways which, while solvable by deepening bores 

etc, may well be impracticable and unacceptable for a variety of reasons. 

These proposed legislative changes appear to weaken the unlicensed “riparian” or 

“natural rights” water user’s traditional access to water in that they do not set out a 

process to understand and guarantee that individuals basic water need.  

 

SEPARATION OF WATER RIGHTS 

What happens, over time (generations), in a drying climate, when the water access 

entitlement for a rural property is separated from that property and sold to another 

water consumer ? 

The property itself may later be sold, but only with its natural water rights. No licence 

would be available for intensive extraction from that property even though suitable 

infrastructure and water may be present, having been used previously under the 

older licensing laws, maybe by a previous generation.  How will the regulators and 

the public manage social implications of the separation of water rights from the land 

and its effect on rural land use and land values, for example? 

As methods and technologies change over time it  may emerge, particularly in a 

diverse hydrogeological region with over-allocation issues and a complex 

groundwater/surface water relationship and recharge characteristic, that the most 

suitable land is disconnected from the water resource resulting in a land use regime 

which is less than satisfactory. 
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The assumption that open market forces will prevail, and will result in the most 

satisfactory outcomes, may not allow for the existence of small or even large lots of 

land being farmed as a modest commercial enterprise or rural lifestyle.  Collectively 

the small/medium rural enterprise may be crucial to a region's viability, or even the 

national wellbeing, but individually, may be less prosperous (and less deserving of 

adequate water rights?) than some larger enterprises. 

Statutory water allocation limits and plans would seem to run the risk of separating 

some valuable land assets from their water resource which would prove uneconomic 

to reconnect for the purposes just described.  

For example: a pastoralist separates and sells 25 hectares of rich farmland for his 

“superannuation”. A retired (or other) family purchases the property for lifestyle, to 

grow a small organic orchard. The organic orchard may not be economically viable 

because modern intensive operations control the price of the water.  

Two potential problems are foreseen. The local community would be deprived of the 

spin-off benefits of the smaller local industry and the urban region would be starved 

of an important source of local produce.   

Will future water regulators accept such an example as inevitable?  Or, will well 

considered legislation provide for modest, but essential and affordable, water 

availability within largely market driven rights of access to water?  

There may be thousands of such examples across the state that could/might 

eventually illegally take water. The task of managing such extraction could simply 

prove too unwieldy for a manager (DOW) tasked with an equitable distribution of a 

dwindling resource based on an increasingly more accurate scientific understanding 

which will be ever more expensive and time consuming to gather, all the more so as 

the local environmental and social requirements must be accurately assessed. 
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A local and un-united community of farmers, (but collectively potentially important 

producers), would, at some future time, find it very difficult to change laws to address 

these problems. 

These farms will, of necessity, be on the urban fringes and more than likely in areas 

of full water allocation. Their water aspirations will be up against the full force of 

macroeconomic decision making which will rarely be to the full advantage of local 

communities and minority food consumers. 

GWG suggests a mechanism where, if necessary, additional small allocations be 

allowed within an appropriate consumer group for the local social benefit. If water 

availability is fully allocated, the increased take by this group would be 

accommodated by an across the board allocation reduction through an allocation 

announcement. 

GWG supports the proposition of the position paper that statutory allocation limits are 

essential in a changing environment where demand for food, space and water is 

increasing and recharge of the water resource is decreasing. This is the only way to 

underpin the sustainability of supply mandated by the National Water Initiative.  

The basis upon which the allocation limits will be set MUST be well researched. This 

will cost money the supply of which must be politically guaranteed. 

The Gingin water region is a crucial region in the development of these new licensing 

rules. 

 It has a complex and varied hydrogeology. 

 It has a broad mix of agricultural land users combined with forestry, 

industrialisation and encroaching urbanisation. 

 It has a unique mix of surface water assets and groundwater dependent 

ecosystems linked in a complex, and only partly understood, way to the 

groundwater system. 
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The Gingin region is covered by THREE recently updated water allocation plans.  Its 

recently updated surface and groundwater allocation plans, and parts of the 

Gnangara groundwater allocation plan, provide a solid base for the application of 

statutory allocation limits. 

This region’s data base, however, must be used as a baseline of data and 

techniques upon which to improve and develop the level of understanding necessary 

to prove to the managing authorities that allocation limits can in fact be accurately 

measured and adjusted in relatively complex water regions where water use patterns 

are changing and water cycle dynamics need greater understanding. All this, in a 

region where full or over allocation of the current limits have been reached already . 

The Department of Water, in its recently released Gingin Groundwater Allocation 

Plan - for Public Comment, made it quite clear that very significant additional funding 

is required to allow the Department to gather the data necessary to implement the 

Plans objectives to the scientific credibility required in changing conditions of the 

region. 

GWG would suggest this level of ongoing local hydrogeological, environmental and 

social data collection must be a statutory part of water law reform. 

The task may be too great for the DoW alone. Departments of Environment, 

Agriculture and Food, and Mining, may all need to be funded to gather the data 

necessary to set sustainable water limits which are equitable to all stakeholders 

(environment included). 

 

Risk Assessment Framework and Compensation 
GWG is basically in agreement with the concept outlined in section 3.3.7 that there 

should be no general taxpayer compensation.  

There will be inevitable reductions in allocations in regions currently close to or over-

allocated in the lead up to setting a realistic statutory allocation limit upon which to 

move forward. 
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This should not be considered a change in Government policy, which would 

potentially trigger compensation. 

Environmental Water 
GWG supports the proposal outlined in 3.4.1 that legislative changes are made to 

provide transparency and security for environmental water. 

The process of identifying the environmental water requirement is expensive and the 

management authority must be adequately funded to achieve this. 

Desk-top assessments of GDEs are better than nothing but in complex systems and 

particularly on private land holdings are often not sufficient. 

The aim to identify then develop environmental indices for all major local assets 

should be the imperative upon which to base environmental water requirements. 

Local advisory groups should be used to identify local environmental assets. 

Basic Water  

GWG supports the removal of inconsistencies in the application of Basic Water rights 

but urges that the supply of water for non-commercial purposes including on-farm 

and other water supplies for domestic, stock, garden and small enterprise purposes 

is an important requirement and must be maintained and strengthened. 

As an essential resource, water must be allocated for best community outcomes, 

both commercial and social.  Water is very important to regional ecology and to life 

style choices. 

Legislating the allocation of water purely on market forces may alter the balance in a 

local community adversely over time. 

Basic water requirements, particularly for landowners with stock watering or non-

commercial on-farm requirements, need to adequately address the effects of falling 

water levels and flows in unconfined superficial aquifers and surface water systems 
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that are and will continue to be influenced by climate change and licenced extraction 

from over allocated plans. 

 

An example in the Gingin region is the reduced level of the Gnangara mound causing 

a general lowering of surrounding superficial water sources, which may or may not 

be partially or fully perched, and which may or may not be recharged by surface 

brook flow. Licenced extraction in an over- allocated brook upstream, and elsewhere 

in the same over- allocated sub region is having a general water lowering effect on 

the farms of pastoralists. The effect is greater than might be expected from seasonal 

and climate variation. This may have a more drastic economic effect to that farmer 

who is taking a relatively small amount of stock water from a diverse number of 

surface or shallow sources on the farm, often with no access to electricity. 

This may result in a relatively large expense to reposition the water points. It may not 

be affordable. 

The managing authorities must make every effort to understand the dynamics of the 

water cycle at this micro local level when allocating basic water. 

It will not be sufficient to consign all water table reduction to natural causes, 

especially in regions with a large mix of land use and water extraction. 

The legislators must understand the problem and allocate sufficient funds to identify 

and assess these local interactions. 

They must legislate to ensure the monitoring processes from large bore fields are 

being suitably assessed and extra monitoring bores dug where water regulating 

authorities have insufficient data to make accurate decisions.  The Perth Regional 

Aquifer Modelling System (PRAMS) will not address these localised issues. 

In the end compensation to basic water users who have to deepen bores etc. should 

be considered to maintain their existing level of viability in circumstances where 

water reductions have more than likely come from regional licenced allocation. For 
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example,  a neighbouring plantation on a local recharge zone, or a large mining or 

horticulture licence taking more than the predicted recharge where the observed 

hydrodynamics of recharge do not reflect the water flow behaviours predicted by the 

modelling. 

The transparency of the monitoring information  flow (licensee to regulator) must be 

legislated to ensure that the local community is confident  the water supply system is 

equitable to all and not just to the most commercially and generously resourced. 

GWG supports the proposals to make the  monitoring  process more rigorous and 

transparent. It also supports the wider application of  metering as outlined  in 3.3.3 

 

Research and Monitoring of Specific Issues 
The suggested research and monitoring of aspects such as Drainage, Injections, and 

Plantation Interception must be implemented and adequately funded. 

Particularly in relation to plantation interception. It would appear that some of the pine 

plantations that are now maturing across the Gingin sands may have been placed in 

rapid water recharge areas and may now be seriously reducing recharge to surficial 

and surface catchment. 

Consideration of plantation interception characteristics must become a statutory part 

of any allocation limit.  

 Local advisory groups should be approached to help identify such plantations.  

 

 

David Rickson 

President 

Gingin Water Group Inc. 

15th January 2014 

End 
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Submission : Major changes to Western Australia’s Water Laws and How they Affect People in the 
Kimberley region. 

 

 
Context 

 
In the situation of my Nyikina people of the Mardoowarra-Fitzroy River, in the Kimberley region of Western 
Australia, Australia we have lived in our cultural landscape for tens of thousands of years. We identify 
ourselves as yimardoowarra, meaning people who belong to the Mardoowarra: the lower region of the Fitzroy 
River. The mighty Mardoowarra-Fitzroy River is one of the world’s last great wild rivers.  However, planning 
and development from catchment to the coast is covered by mining and gas fracking exploration tenements. 
The proposed Duchess Paradise thermal coal mine which would be the first mine in an 8000km2 coal mining 
province and there are plans to mine uranium and other rare mineral sands. These types of developments risk 
poisoning and depleting the Super Canning Basin groundwater and contaminating the Mardoowarra-Fitzroy 
River and everything that lives in and off that water.  Regardless of the size of the mine and its cumulative 
impacts the Department of Water (Kimberley) does not have the capacity to support a statutory or non- 
statutory planning process monitor and evaluate whole of mine life planning for this development. 

 

 

Main concerns: 
 

1.   Limitations of the ‘Report’ 
 

The report on the water for the Kimberley and the Canning Basin in 2013, entitled "Regional 
Kimberley water level from 2010 to 2030" written by the Water Department of the Western 
Australian Government is particularly incomplete in relation to forecasting the water needs of 
the industrial sector, as can be seen in the following two chapters: the lack of presentation of 
the needs assessment for water for the Gas Hub James Price Point, and no comment on the 
water needs of Super Canning Basin. The strategic objectives are generous and ambitious, 
however there is uncertainty regarding the implementation process. 
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Australia has developed an integrated water management plan for the Murray-Darling basin 
due public concern over the scarcity of water, drying wetland areas, salinization. Furthermore 
biodiversity at risk with fauna now less than 10% of the situation before colonization. The 
Department of Water’s approach is a centralised technocratic approach similar to that of the 
Murray-Darling Basin Authority (MDBA) with minimal level of interactive engagement with 
stakeholders which is inappropriate. Barriers to stakeholder engagement and collaborative 
approaches have to be analysed to prevent its rejection of the processes required to 
operationalise the DoW intended water reform and its implementation and evaluation for 
wrong reasons. The focus is to build the knowledge base from multiples sources to establish 
an operational framework for engagement to enable the people of the Kimberley to fully 
participate in determining what is best for their region, whilst simultaneously contributing to 
the national growth and development. 

 

2.   Inadequate consultation processes 
 

The Department of Water has failed to engage in a transparent consultative process to include 
wider stakeholder involvement to support water reforms for improved integrated water 
management. The initial presentation to the Broome community provided information to 
community and stakeholder groups however the public presentations confirmed considerable 
planning and development with processes and outcomes already determined.    Furthermore, 
during a revisit to Broome as requested by community and stakeholder groups we were 
informed  submissions  would  be  invited  to  the  Position  Paper.    It  was  made  clear  to 
participants that the process would not result in a revised Discussion Paper or Water Planning 
Reform currently underway. 

 

3.   Lack of recognition of Indigenous water rights 
 

Indigenous  Australians  have  been  trustees  from  the  beginning  of  time,  guardians  of 
Australian land, waters and natural resources for current and future generations. The United 
Nation Charter of Human Rights promotes the wellbeing and sacredness of all life not just 
human  life.  Australians  need  to  think  carefully  about  engaging  in  the  destruction  of 
Australian lands and waters and surrendering food security. Together, we must recognise and 
protect all inhabitants who are connected to these living water systems. The WA Department 
of Water are advised to contact the Northern Australian Indigenous Land and Sea Alliance 
(NAILSMA) who have undertaken considerable research, planning and development around 
Indigenous water rights. 

 

The first objective of this action would focus on improving Indigenous people’s awareness of 
water reform so that: 
• informed decisions are made about water planning and management as it affects 
communities in the north of Australia. 

 
The second objective is to engage NAILSMA in research relating to Indigenous rights, 
responsibilities and interests in water resources in northern Australia so that: 
• Indigenous knowledge of customary and traditional water use are identifi ed (such as high 
value cultural and ecological water systems and areas); 
• Indigenous knowledge, customary practices and intellectual property in water are 
recognised, valued and protected; 
• Indigenous people are engaged in consumptive and non-consumptive water planning and 
policy development; 
• the economic future of Indigenous people is secured in the development of water reforms 
(in both the present and the emerging industries); 
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• existing policies on the regulation of tourism, weeds and feral animals, and other impacts on 
water resources are examined. 

 
 

The NAILSMA has developed a Indigenous Water Policy and this policy and the guiding 
principles  should  be  adopted  by  the  Department  of  Water  particularly  in  regards  to 
Indigenous people, our relationship to water and our rights to maintain cultural and economic 
benefits associated with this resource: 

 

 Land, water and people are inextricably connected, which means unity of land, water and 
Indigenous people. “Water and land cannot be separated. We look and care for country 
together not separate...” 

 
 Water  management  and  use  includes  all  of  cultural  uses,  environmental  flows, 

consumptive and commercial uses; and all freshwater systems are included whether on 
the mainland or on sea country. 

 
    Adherence to maintaining a balanced revised ‘Triple Bottom Line’ (social and cultural, 

ecological and economic) including a fourth element of political sustainability. 
 
 Water  dealings  based  on  free,  prior,  and  informed  decisions  and  engagement  with 

Indigenous community at all levels. This means representative bodies and Indigenous 
communities on the ground be fully informed and participate in process (Traditional 
Owners on country). 

 
 Principles of International Law (e.g. UNDRIP, Ramsar) be the guiding principles for 

development of Indigenous engagement on water. 
 
 Water allocation needs to be linked with best practice, sustainable, efficient use and 

accurate up to date information about environmental flows. 
 
 Indigenous people across north Australia are united in dealing with water issues and 

accordingly recognise that: 
o Indigenous peoples have cultural and kinship responsibilities and obligations under 

customary law to look after water; 
o Traditional Owners have a right to be involved in the management and decision 

making over water use; 
o Indigenous  peoples  have  responsibilities  and  obligations  in  accordance  with 

Indigenous laws and customs. We have responsibility for maintaining the rivers and 
the environment and ecosystem in their natural state so as to ensure their 
sustainability of this whole environment; 

o Indigenous people need to be the primary interface in the planning and development 
of water usage proposed and regulated; and 

o our water is part of our native title through our cultural and ceremonial practices 
that are part of the birds, animals, plants and us. We don’t want younger generations 
to live with the same hardship we older ones did. 
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4.   Limited investment to undertake research, planning, development of local and 
regional statutory and non-statutory plans. 

 

During discussion with DoW staff and representatives it was made clear that there is very 
little if not no resources to assist the DoW to undertake research, plannign and development 
of integrated water managment plans either by statutory or non-statutory means. DoW staff 
indicated that there capacity was limited and they were required to compete for the competive 
round of funding made available through the Royalty for Regions funds.  To this end their is 
limited scope to understand the current and future water needs of the Kimberley, particularly 
in the Fitzroy River and Super Canning Basin.  There is currently no scope to Account for the 
amount of water in the Super Canning Basin and this places conflicting and competing 
demands. 

 
Recommendation 

 
In recommending a case for  Integarated water management this has a direct relationship to 
mining and resource exploitation on the Mardoowarra-Fitzroy River and into the Canning 
Basin. Currently there is an existing body of evidence to demonstrate these risks are real. 
Many traditional custodians and other Kimberley people are advocating for more science and 
the inclusion of traditional ecological and cultural knowledge. We need to consciously work 
together to protect the Kimberley land, water and food security for current and future 
generations of Australians and indeed the world. 

 
Operational Framework 

 

There are still huge gaps in baseline data of our marine and freshwater ecology and amongst 
the cultural and environmental landscape of the Kimberley region of WA. We need to 
seriously consider what would be the replacement values if these assets were destroyed for 
current and future generations of Australians and the rest of the world. How do you value the 
Mardoowarra-Fitzroy River? How do you determine this sacred river’s replacement value? 
How do Indigenous people maintain culture when that involves hunting and fishing, drinking, 
bathing and having ceremony at the river? What would be the cost to recover one of 
Australia’s wild rivers, its rich culture and bio-diversity? The fact is no amount of money 
can build a river system with a rich and diverse habitats that not found anywhere else of this 
planet. 

 
 

Recommendation 
 

There is an urgent need to invest and maintain a Kimberley participatory planning framework 
to establish a regional governance mechanism for integrated water management. Such a 
representative regional governance group would need to include a wide and diverse range of 
views regarding on how the Kimberley water is to be developed now, for current and future 
generations.  Contemporary industrialisation plans for the Kimberley are not grounded in 
responsible planning methods based on good science or industry best practice evidence; 
planning is being determined primarily for a political and economic interest. The challenge is 
how to achieve a process of dialog and action as generated through the previously established 
‘Fitzroy Catchment Group’ which failed to receive recurrent funding to create participatory 
planning and informed decision making for better regional governance, wealth creation and 
shared futures. 

 

For more information 
Contact Dr Anne Poelina on 0408922155 or email majala@wn.com.au 
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Policy submissions – Water Reform 
Policy and Innovation Directorate 
Department of Water 
PO Box K822, Perth WA 6842 
Email:  policy@water.wa.gov.au 

Manjimup and Pemberton Landowners 
PO Box 534 

Manjimup, WA 6258 
31 December 2013 

 

Summary of Submission on ‘Position paper - Refor m ing  Wat er  Resour ce  Management ’  
 

Self-supply water users in agriculture in the Warren and Donnelly River catchments object to the 
plans of the Department of Water in its 2013 Position Paper to apply water markets that will increase 
the cost of water as an input to agriculture and reduce the competiveness of our produce. Manjimup 
and Pemberton Landowners request (a) an increase in the allocation of water to agriculture to 
prevent the introduction of costly water markets and associated ‘red tape’, and (b) a statutory Water 
Resource Management Plan that provides security of access to water for agriculture. Further, when 
drafting of a Water Resource Management Bill has been completed, it must be issued as a draft 
‘Green Bill’ for stakeholder comment, and be accompanied by a cost-benefit analysis of the proposed 
changes embodied in the draft Water Resource Management Bill. 

 
Background 

 

This submission is made by the Manjimup and Pemberton Landowners group of representatives of 
agriculture in Manjimup and Pemberton based on self-supply water in privately funded farm dams. 
This area is regarded as the 'food bowl of the South West' with annual agricultural production valued 
at over $100 million, twice the value of production of the Ord River irrigation district which is heavily 
subsidised by the public (most recently by $415 million in July 2009). Our group convened in March 
2007 to respond to water reforms proposed by the former State Government; including response to 
harsh water licence fees that were subsequently twice disallowed by the Legislative Council. 
Manjimup and Pemberton Landowners made submissions to the State Government’s inquiry into 
Water Resource Management and Planning Charges, and on preparation for the Water Resources 
Management Bill. The Water Resources Management Bill is the subject of the 2013 Position Paper. 

 
 1.  The Department  of Water has restricted the water available to agriculture in the ‘food  bowl  
of  the South West’ to force water markets  policy onto water users. 

 

Over 90% of the water in the Warren and Donnelly River catchments is water for the environment 
flowing into the Southern Ocean. Two thirds of this area is forest where all of the water is for the 
environment. In the third that is cleared for agriculture only 40% of the water has been allocated to 
agriculture and other uses and 60% is allocated to the environment. The Department of Water forced 
this imbalance onto agriculture in 2012 through their Warren Donnelly Surface Water Allocation Plan 
(2012). By restricting water available for agriculture to 40%, most sub-catchments are now fully 
allocated or nearing fully allocated. Thus the Department of Water is forcing agriculture into water 
markets to pay for water by auctions, tenders and trades. This will enable the Department of Water to 
‘tick a box’ for compliance with the dogma of the National Water Initiative. At our expense! Managing 
water markets and the associated increased ‘red tape’ will also assist the Department of Water to 
justify its $83 million budget and 452 staff. At our expense! 

 
See APPENDIX 1 at page 6: Submission on Warren-Donnelly Surface Water Allocation Plan, 
Manjimup and Pemberton Landowners (submission dated 6 September 2010) 

 
2. More water must be allocated to agriculture in the ‘food bowl of  the South West ’ by revising  
the Warren Donnelly Water Allocation Plan. 

 

Our area is designated ‘Priority Agriculture’ by the Western Australian Planning Commission and 
water for agriculture should have priority over the environment. We request the Warren Donnelly 
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Surface Water Allocation Plan (2012) be revised to provide 60% of water for agriculture and other 
uses and 40% for the environment. This will provide sufficient water for growth of agriculture and 
maintenance of property values. There would then be no justification for imposing initial purchase of 
water allocations from the State by auction and tender, restrictive consumptive pools requiring 
purchase of water from other licence holders, separation of water licence from land title with 
uncertain outcomes, and mandatory metering, all of which the Position Paper advocates. 

 
At a presentation on the Position Paper in Pemberton on 1 November 2013, the Department of Water 
said consumptive pools could apply to self-supply water users with private farm dams. In making this 
assertion, the Department has provided no information on what water sources might be included in a 
consumptive pool. At present only dams on streams that have origins outside of a property, or source 
water from outside the property, are required to be licensed by the property owner. The Department 
has provided no quantitative information on granting water entitlements to dams on springs, run-off 
(overland flow) dams, headwater dams, and potentially tree plantations. 

 
If for example East Brook is considered these are the relevant data (from Department of Water 
‘Warren Donnelly Allocation Plan’ 2012) 

 Mean Annual Flow: 12,576 ML 
 Allocation to ‘Agriculture and other uses’: 4,609 ML or 37% of mean annual flow (thus 63% 

allocated to the environment) 
 ‘Unlicensed water’ is 273 ML or 6% of the 4,609 ML allocation to agriculture and other uses; 

however this 273 ML is only for stock and domestic dams; see below 
 Department of Water in the Allocation Plan says there was ‘Limited water available’ from East 

Brook in 2011 

‘Unlicensed Use’ is referred to by the Department of Water in the Allocation Plan (page 18) as: 

“Unlicensed use – water use exempt from licensing 
The unlicensed use component of the allocation limit generally includes all surface water uses legally 
exempt from licensing because the water is taken or captured: 
• for riparian rights or stock and domestic use only (i.e. water for household purposes and 
nonintensive stock watering) 
• from springs and wetlands wholly within a property 
• from streams arising on a property 
• in areas not proclaimed 
• by plantations. 
In the Warren–Donnelly plan areas, the department’s estimates of unlicensed use (Table 2) refer to 
existing stock and domestic dams, based on the mapping of farm dams in the area. In the 
future, we may refine our estimates of unlicensed use to include water used for other purposes. 
Changes to estimates should not affect water available for licensing.” 

 
Thus for the Warren and Donnelly Allocation Plan the Department has only calculated cattle and 
domestic dams as ‘unlicensed use’ but they have included those dams in the allocation to ‘Agriculture 
and other uses’ (6% of the allocation). 

 
It is irrational in the above quote that the Department states ‘Changes to estimates should not affect 
water available for licensing.’ when they have assigned water from the available Allocation to stock 
and domestic dams. 

 
Including springs, run-off (overland flow), headwater dams and possibly tree plantations amongst 
water resources requiring an entitlement would surely wipe out the ‘limited water available’ in East 
Brook for further dams, where we estimate approximately 1,500ML of water is currently held in 
unlicensed dams. Providing entitlements to these classes of dams would also fully allocate water in 
all of the sub-catchments important for agriculture in the Warren and Donnelly area. At present, the 
water in these classes of dams is regarded as a property right; it is not vested in the Crown as is 
water in licensed in-stream dams. 
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Thus if a landholder has, for example, a 120ML run-off dam and that is required to be licensed under 
the new legislation, then they and many others are going to expect an allocation/entitlement, and 
unless that is taken from the allocation to the environment it will make the ‘Agriculture and other uses’ 
component fully or over-allocated. 

 
These practical considerations strengthen our request that the Warren Donnelly Surface Water 
Allocation Plan (2012) be revised to provide 60% of water for agriculture and other uses and 40% for 
the environment. 

 
There are many questions that arise in regard to application of consumptive pools to water resources 
based on private dams. Does the Department envisage that a water entitlement holder that seeks to 
market water should first purchase the rights to their entitlement from the Crown before they can 
commercially market the water? It would be bizarre of an entitlement holder could market water that 
was vested in the Crown without first purchasing the commodity from the Crown. Does the 
Department envisage that such parties would be first customers for water auctions and tenders to 
purchase water from the Crown to ‘kick start’ water markets that are integral to consumptive pools? 

 
3. The Warren Donnelly Surface Water Allocation Plan must be a statutory Plan to provide security of 
water access for agriculture. 

 

The Department of Water ignored repeated requests that the Warren Donnelly Surface Water 
Allocation Plan (2012) be a statutory plan prepared in accordance with the provisions of Part III, 
Division 3D ‘Plans for management of water resources’ of the Rights in Water and Irrigation Act 
1914. Water licence holders demanded the security for water entitlements that can only be provided 
by a statutory Water Resource Management Plan. 

 
Please see APPENDIX 2 at page 15 being copy of a letter Manjimup and Pemberton Landowners 
wrote to the Minister for Water on 27 January 2011 on ‘Water Issues for Agriculture in Manjimup and 
Pemberton’, in particular the second part of the letter on ‘Statutory Water Resource Management 
Plan for the Warren and Donnelly Catchments’ . 

 
The Department has now done a ‘backflip’ on statutory water resource management plans by 
admitting in the Position Paper (page 17 and 18) that “Administrative allocation plans provide less 
security to licence holders as the plans may be changed with administrative, rather than legislative 
due process. Decisions made based on an administrative plan are not as certain as those based on a 
statutory plan, and there may be additional costs to water users and the government if those 
administratively based decisions are appealed. While amendment was made to the Rights in Water 
and Irrigation Act 1914 that made provision for the creation of statutory water allocation plans, the 
legislation refers to these as ‘guidance’ documents only and compels consideration by a ministerially 
appointed state wide advisory body. The reforms would make the new statutory water allocation 
plans more robust than a guidance document, facilitate local advisory groups and stakeholder inputs 
and remove the connection to the statewide advisory body.” 

 
Further, the Position Paper appears to advocates abolition of a vital peak state Water Resources 
Council (page 21) and statutory Water Resources Management Committees, stating “There are 
currently legislative provisions to establish an independent advisory body that must be consulted to 
implement statutory water allocation plans and local bylaws. Provision of local water resources 
management committees also exist in law. The new legislation will retain the capacity to introduce an 
independent advisory body to provide general advice to the Minister on any water-related issue. 
There is a need to refine some statutory responsibilities provided in current legislation of the 
independent advisory body to allow it to focus on providing balanced and independent advice to the 
Minister. This will remove an unnecessary level of bureaucracy and legislative responsibility.” 

 
In regard to these statements in the Position Paper: 

 It is a lie to suggest the Rights in Water and Irrigation Act 1914 refers to statutory water 
allocation plans as “guidance” documents. There is no reference to the term guidance in that 
Act and the provisions in the Act are well constructed to ensure such plans have statutory 
force. 
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 Removal of the “connection to a state-wide advisory body” appears intended to continue the 
current malpractice whereby the Department of Water can operate in contempt of stakeholder 
interests, as they have done since 2000. 

 The demonstrable contempt of the Department of Water for statutory input by stakeholders 
has had the effect of denying the State formal statutory Water Resource Management Plans. 

 The reference to refining new or current legislation that provides for the Water Resources 
Council is absurd if the intention is to separate the Council or similar body from the vital 
planning process for water resource management. That is the most important function that a 
peak body should advise the Minister for Water on. 

 
The misleading and confused statements in the Position Paper appear to be directed at maintaining 
an ineffective Department of Water that denies stakeholders a statutory role in advice to the Minister 
for Water and in management of the State’s water resources. 

 
The Warren Donnelly Surface Water Allocation Plan must be revised and converted to a statutory 
Plan under the Rights in Water and Irrigation Act, without delay in 2014. 

 
4. The Minister for Water must publish a draft ‘green' Water Resource Management Bill for public 
comment. 

 

The proposed legislation covers separation of water licence from land title, consumptive pools for 
periodic determination of how much water can be taken from private dams, water auctions and 
tenders, mandatory metering, and what types of dams are to be included, affecting property rights. 
These and many other provisions will require detailed consideration by water users affected in the 
‘food bowl of the South West’. With controversial legislation, the ‘devil is in the detail’; thus it is vital 
the Minister for Water issue a draft ‘Green Bill’ for public comment. 

 
Manjimup and Pemberton Landowners have made previous submissions to the Department of Water 
on issues contained in the 2013 Position Paper, and they are provided here as appendices to this 
submission rather than repeated: 

 
See APPENDIX 3 at page 19: Submission on ‘Discussion Paper Water Resources Management 
Options’ (Discussion Paper dated November 2010 and submission made 15 February 2010) 

 
Of particular interest to Manjimup and Pemberton Landowners is ‘Expansion of Vesting of Water 
Resources with the Crown’ referred to in the 2010 Discussion Paper, including possible extension to 
spring fed dams, ‘run-off’ or overland flow dams, headwater dams and tree plantations. At present 
only dams on streams that have origins outside of a property are required to be licensed by the 
property owner. The other water resources mentioned are regarded as ‘property rights’ in Common 
Law. The current 2013 Position Paper provides insufficient information on these key issues. 

 
See APPENDIX 4 at page 23: Submission: Discussion paper: Review of first-in first-served policy 
(Discussion Paper dated September 2011, submission made 27 October 2011) 

 
The 2011 Discussion Paper proposed that water auctions apply when 70 per cent of the water for 
agriculture has been allocated to licences for farm dams. Our Submission stated at: 

 
4.  “If the water auctions policy is implemented it will force water auctions in catchments that are 

already 70% allocated, including the Wilgarup River, East Brook, Smith Brook, Manjimup Brook / 
Yanmah Brook and the Upper Lefroy. 

5.  It appears though the bloated Department of Water, with 580 staff and an $89 million budget, by 
limiting water allocations to agriculture intends to use water auctions as a revenue stream to 
justify its overstaffing and huge budget.” 

 
The current 2013 Position Paper persists with the water auctions proposal but provides no 
information to evaluate the economic impact on agriculture in the Manjimup and Pemberton area, or 
any areas of Western Australia. The Position Paper attempts to push the dogma of the National 
Water Initiative into Western Australia with no cost-benefit analysis provided by the Department of 
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Water. This alone should disqualify any further development and drafting of a Water Resource 
Management Bill unless and until the impacts of the proposed changes in the Position Paper are 
subject to a full cost-benefit analysis published for stakeholder comment to the Minister for Water. 

 
Conclusion 

 

The Department of Water has failed to implement the provisions of Part III, Division 3D ‘Plans for 
management of water resources’ of the Rights in Irrigation and Water Act 1914 which were 
introduced in 2000 after extensive consideration by the State Parliament of the necessity for statutory 
Water Resource Management Plans, developed in consultation with both a peak and local statutory 
bodies to enable stakeholder input. Now, without any cost-benefit analysis, the Department of Water 
and Minister for Water advocate in the 2013 Position Paper many changes to water resource 
management legislation that will affect agriculture in Manjimup and Pemberton. Water is a vital input 
to economic output in Western Australia and major changes to water resource management 
legislation must be accompanied by cost-benefit analysis. 

 
We anticipate the Department’s and Minister’s retort to the concerns we have expressed will be that 
the detail and scope of changes for our area will be the subject of attention in any statutory water 
allocation plan for the Warren and Donnelly catchments and that consideration of the detail can be 
left for the future development process. Given the total contempt the Department of Water and a 
series of responsible Ministers have shown for Part III, Division 3D ‘Plans for management of water 
resources’ of the Rights in Irrigation and Water Act 1914 since 2000, we have no confidence their 
behavior will change. We are particularly concerned that stakeholder inputs will continue to be denied 
by the non-appointment of both peak and local statutory water resource management bodies. 

 
The Department and Minister for Water must: 
(a) begin administering Part III, Division 3D ‘Plans for management of water resources’ of the Rights 
in Irrigation and Water Act 1914 without further delay. Pending introduction of new legislation since 
2006 is no excuse for maladministration of the prevailing Rights in Irrigation and Water Act 1914; 
(b) when drafting of a Water Resource Management Bill has been completed, issue it as a draft 
‘Green Bill’ for stakeholder comment; and 
(c) conduct and publish for public comment a cost-benefit analysis of the proposed changes 
embodied in the draft Water Resource Management Bill; including as they apply to extension of 
vesting of water in the Crown, loss of water property rights by landowners, land value after separation 
of water licence from land title, water markets applying additional costs to water as an input to 
agriculture, introduction and management of consumptive pools, mandatory metering of water use 
from farm dams, anti-competitive implications of proclaimed and non-proclaimed water resource 
areas, and the cost of administration of the proposals by Government. 

 
Yours sincerely 

 
 
 
 
 
Neil Bartholomaeus 
Convener 
Manjimup and Pemberton Landowners 
www.waterreform.net 
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APPENDIX 1: Submission on Warren-Donnelly Surface Water Allocation Plan, Manjimup and 
Pemberton Landowners (submission dated 6 September 2010) 

 
 
 
 
 
South West Region 
Department of Water 
PO Box 261 
Bunbury WA 6231 

Manjimup and Pemberton Landowners 
PO Box 534, Manjimup, WA 6258 

6 September 2010 

 

SUBMISSION ON WARREN-DONNELLY SURFACE WATER ALLOCATION PLAN 
 
Summary of Submission 

 

Manjimup and Pemberton Landowners represent surface water licence holders subject to the 
Warren-Donnelly Surface Water Allocation Plan (Allocation Plan) which is open to public comment. 
Manjimup and Pemberton Landowners do not support the Allocation Plan because it doesn’t provide 
sufficient water for agriculture in terms of security for existing water users in agriculture and for 
potential growth in agriculture in the ‘food bowl of the South-West’. 

 
In the alternative to the low amounts of water for agriculture in the Allocation Plan, Manjimup and 
Pemberton Landowners propose a greater percentage of water being allocated to agriculture, as 
proposed in the Table in this submission, at column 6. The Table proposes that water for agriculture 
in relevant sub-catchments in the Warren River catchment be increased from an average of 20% to 
37% of annual flow, and in the Donnelly River catchment from 14 % to 28% of annual flow.  For 
major agricultural sub-catchments, the allocations to agriculture are substantially increased, for the 
Wilgarup River from 31% to 60% of annual flow, for Smith Brook from 30% to 60%, for East Brook 
from 29% to 50%, and for Manjimup Brook / Yanmah-Dixvale from 29% to 60% of annual flow. 

 
Further, and importantly, in proposing increased water allocations to agriculture, only some of the 
increased provision of water should be granted to new entitlements. As a precaution against a drying 
climate, a substantial component of the allocation to agriculture should be reserved and held for 
review and possible allocation ten years after introduction of the Allocation Plan, and beyond. 

 
A Water Resource Management Committee, provided for at section 26GK of the Rights in Water and 
Irrigation Act 1914 should be appointed to plan for and manage water allocations in the Warren and 
Donnelly River areas. 

 
1. Introduction and Background 

 

Our ‘Manjimup and Pemberton Landowners’ group is an informal association of representatives of 
agricultural sectors in the Manjimup and Pemberton area using water captured in private dams. This 
area is regarded as the 'food bowl of the South West' with annual agricultural production valued at 
over $100 million, twice the value of production of the Ord River irrigation district which is heavily 
subsidised by the public (most recently by $415 million in July 2009). Our group convened in March 
2007 to respond to water reforms proposed by the former State Government; including response to 
harsh water licence fees that were subsequently twice disallowed by the Legislative Council. 
Manjimup and Pemberton Landowners have made submissions to the current State Government’s 
inquiry into water resource management and planning charges, and preparation for the Water 
Resources Management Bill. Manjimup and Pemberton Landowners group members hold surface 
water licences and substantially represent surface water licence holders subject to the Warren- 
Donnelly Surface Water Allocation Plan (Allocation Plan) which is open to public comment. 

 
Until mid-2008 water allocation process in the Warren and Donnelly River catchments was generally 
non-controversial. Prior to mid-2008, the Department of Water had given landowners and agriculture 
assurances that surface water was not over-allocated, and that the system for determining 
allocations was reliable. However, during July 2008, the Department began advising applicants for 
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surface water licences they would not receive allocations from several catchments. The new 
allocation limits enforced by the Department were based on the ‘Estimation of Sustainable Diversion 
Limits for Catchments in South West Western Australia’ report published by consultants SKM in 
August 2008. The environmental bias context of the Sustainable Diversion Limits was made clear in 
the report’s introduction, being “The diversion potential represents an upper limit beyond which there 
is an unacceptable risk that additional extractions may degrade the riverine environment.” (Part 2, 
page 1). The changes meant that 89% of the winter flow of streams was allocated to the environment 
and only 11% was available to agriculture and other uses. The dramatic effect of the new policy 
meant the Upper Lefroy was 493% overallocated, Smithbrook was 199% overallocated, Eastbrook 
was 171% overallocated, Wilgarup 163% overallocated and Manjimup Brook/Yanmah-Dixvale was 
212% overallocated. Manjimup and Pemberton Landowners wrote to the Minister for Water on 10 
November 2008 requesting the Minister’s intervention to achieve a solution on water allocations to 
both sustain the stream environments and enable the exciting potential for further growth of the ‘food 
bowl of the south west’ (see letter to Minister for Water in Appendix). The changed policy on water 
allocations had an immediate negative impact on the local economy and economic outlook, with 
some substantial agricultural ventures unreasonably denied water allocations. It remains open to 
speculate just how much damage the Department of Water would have caused to local agriculture if 
Manjimup and Pemberton Landowners and others hadn’t protested to the Minister for Water, and to 
other relevant Ministers and members of Parliament. 

 
2. Warren-Donnelly Surface Water Allocation Plan (Allocation Plan) 

 

The Allocation Plan published in June 2010 for public comment is not a product of a development 
process with genuine inclusion of stakeholders. More comment will be made on consultation and 
management processes below at 6. 

 
The Allocation Plan is accompanied by the ‘Warren-Donnelly surface water allocation limits report’ 
(Report 40 of May 2010) which converts the principles embodied in the ‘Sustainable Diversion Limits’ 
of 2008 into ‘Ecologically Sustainable Yield’ (ESY) which the Allocation Plan at page 23 says is the 
“Amount of water that can be abstracted over time from a water resource while maintaining the 
ecological values (including assets, functions and processes)”. The science underpinning ESY is 
weak, and other submitters may be challenging ESY in detail. However, if the Department of Water 
believes its science and value judgments for ESY, then adherence to ESY locks in ‘water for the 
environment’ and locks out agriculture from accessing water in that component. 

 
For purposes of our comment on the Allocation Plan we refer to ‘Mean Annual Flow’ which is the 
measurement derived from stream monitoring stations before application of values of dubious 
scientific basis relating to ESY and ‘Ecological Water Requirement’ (Report 40, p 45). Based on data 
from the Upper Lefroy, Report 40 concludes that interception of water by farm dams is less than the 
increased run-off following clearing, with the exception of the driest year (1987) in the study period. 
This conclusion negates the misguided view that farm dams are bad for the environment. In contrast 
to the lack of evidence of environmental damage caused by dams, the dams are refuge habitat for 
more than 20 species of native water birds (typical) and for native freshwater fish and Marron that 
wouldn’t occupy an otherwise dry paddock. Some of the birds (eg Black Swan) are refugees from 
wetlands in other distant areas which have been urbanised and depleted of water (eg Perry Lakes) 
through mismanagement of the resource. The Department of Water ignores these major 
environmental attributes of farm dams in consideration of water for the environment. 

 
The ‘Water Information Sheet’ distributed to by the Department to surface water licence holders in 
June 2010 summarising the Allocation Plan doesn’t show Mean Annual Flow, present licensed water 
volume, additional water for agriculture and other uses, and planned allocation for agriculture as a 
percentage of Mean Annual Flow. These are vital data to make informed decisions. The ‘Water 
Information Sheet’ provides the ‘Allocation limit’, which is meaningless out of context. 

 
3. Water Allocations Proposed by Manjimup and Pemberton Landowners 

 

Manjimup and Pemberton Landowners have prepared the Table below as a basis for informed 
decision making on allocations of water to agriculture in streams and sub-catchments important for 
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agriculture in the Warren and Donnelly River catchments. We advocate a greater percentage of 
water being allocated to agriculture, as proposed in column 6; being the 'proposed percentage of 
Mean Annual Flow that should be allocated to General Licensing, including Agriculture'. 



 

Table: Warren-Donnelly Surface Water Allocation Plan: Streams and sub-catchments important for Agriculture 
 

 (1) 
Mean Annual 

(2) 
Licensed ML 

(3) 
Allocation Plan 

(4) 
Additional ML 

(5) 
Allocation Plan 

(6) 
MPL Proposed 

Warren River basin Flow ML Mar-10 Limit ML General (inc Agric) Percentage of Flow Percentage of Flow 
Perup River 11405 478 1571 956 14 20 
Wilgarup River 25881 5637 8027 1713 31 60 
Upper Warren 42623 1172 4368 2312 10 20 
Quinninup Brook 20302 368 1422 899 7 20 
Smith Brook 14601 3139 4362 606 30 60 
Diamond Tree Gully 4767 253 682 370 14 30 
Upper Lefroy 13609 5967 6975 0 51 60 
East Brook (see note below) 12576 2477 3627 781 29 50 
Lefroy Brook 12312 1546 2905 562 23 40 
Four Mile Brook / Big Brook 20852 3244 5294 1261 25 30 
Treen Brook 14015 799 2570 1546 18 30 
Lower Warren 20015 312 1965 1478 10 20 
Warren River sub-catchments total 212958 65318 41803 12484 20 37 

 

Donnelly River basin       

Upper Donnelly 39314 370 3906 3188 10 20 
Manjimup Brook / Yanmah-Dixvale 22318 4728 6441 1172 29 60 
Middle Donnelly 12267 1115 2366 1047 19 30 
Beedelup Brook (see note below) 12271 739 806 0 6 15 
Fly Brook (see note below) 17359 795 867 0 5 15 
Donnelly River sub-catchments total 103529 7747 14386 5407 14 28 

 

(1) Mean Annual Flow 1975 to 2007 in megalitres (ML) 
(2) Licensed entitlements as at 24 March 2010, it includes some additional allocation made in the Upper Lefroy in 2010 
(3) Plan Allocation Limit ML includes public water supply and unlicensed dams of less than 8ML, but not major stream headwater dams and run-off dams 
(4) Additional ML of water for General Licensing, including agriculture; the 781ML in East Brook is committed to pre-Plan licence applications 
(5) Water allocated under Plan as a percentage of Mean Annual Flow 
(6) Manjimup and Pemberton Landowners (MPL) proposed percentage of Mean Annual Flow that should be allocated to General Licensing, including Agriculture 

 
 
 
 
 
 
 

9 
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The proposed alternative allocation as a percentage of stream flow reflects the experience of water 
users who have lived in the particular sub-catchments for all of their lives. Even though 2010 has 
been one of the driest years on record, there is still plenty of water for the environment flowing from 
the Upper Lefroy after dams have been filled and are still filling. Please see image below taken at a 
waterfall on Lefroy Brook near Channybearup Road on 8 August 2010, below the dams in the Upper 
Lefroy. In general, the dams that have been slow to fill this winter are unlicensed off-stream run-off 
or overland flow dams. The majority of licensed in-stream dams had filled by the end of August. 

 

 
 
Manjimup and Pemberton Landowners submit that a substantial component of the additional water 
sought for agriculture should be held in reserve for 10 years to evaluate potential impacts of a drying 
climate, changes in legislation, and other factors affecting approach to allocations. This 
precautionary approach is important to protect and secure the entitlements of existing licence 
holders. 

 
4. Reasons for non-support of the Allocation Plan prepared by the Department of Water, and 
support for alternative allocations proposed by Manjimup and Pemberton Landowners. 

 

4.1  I nsuf f icient  water f or Ag r icult ur e in t he ‘f ood bowl of  t he Sout h -W est ’ 
 

The Allocation Plan allocates only a minority of available water to agriculture in the area regarded as 
the ‘food bowl of the South-West’. The Allocation Plan proposes that water for agriculture in relevant 
sub-catchments in the Warren catchment be an average of 20% of annual flow, and in the Donnelly 
catchment 14% of annual flow.  The meager additional allocations in the Allocation Plan are 
inadequate. For example, 781ML of additional water allocated for East Brook by the Allocation Plan 
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in June 2010 was already sought in pending applications being processed; the 606ML for 
Smithbrook and 562ML for Lefroy Brook could rapidly be taken up by just a few applications of the 
type that have been made in East Brook; no provision for additional water was made at Beedelup 
Brook and Fly Brook where growth in Avocado plantings are expected. 

 
If water for agriculture in relevant sub-catchments is capped at the volumes in the Allocation Plan (at 
20% of annual flow) and entitlements are granted to those volumes, a drying climate causing 
reduced stream flow could cause damage to agriculture while the majority of water (approx 80% of 
volume) remains allocated to the environment to satisfy ESY and ‘Ecological Water Requirement’. 
The inadequate apportionment of water to agriculture is even worse when the total catchments are 
considered, being 15% of flow of the Warren River and 5% of flow of the Donnelly River. 

 
The Table above at column 6 proposes that water for agriculture in relevant sub-catchments in the 
Warren catchment be increased from an average of 20% to 37% of annual flow, and in the Donnelly 
catchment from 14 % to 28% of annual flow.  For major agricultural sub-catchments, the allocations 
to agriculture are substantially increased, for the Wilgarup River from 31% to 60% of annual flow, for 
Smith Brook from 30% to 60%, for East Brook from 29% to 50%, and for Manjimup Brook / Yanmah- 
Dixvale from 29% to 60% of annual flow. In the Upper Lefroy the allocation is increased from 51% to 
60% of annual flow; however, we propose a cautionary approach to further allocations in the Upper 
Lefroy, most of the additional water should be held in reserve for 10 years to evaluate potential 
impacts of a drying climate, and as a buffer against consumptive pools (see 4.2). 

 
4.2 Insufficient water for Agriculture could lead to Consumptive Pools 

 

Insufficient provision of water for agriculture could force important sub-catchments into highly 
regulated consumptive pools while the majority of water is allocated to the environment, in excess of 
what is required for the environmental health of the Warren and Donnelly Rivers. Under the 
Allocation Plan, the Upper Lefroy and East Brook catchments are deemed fully allocated with 
declared status ‘No water available’. If a drying climate or other factors (see 4.4 below) stressed 
water users in the Upper Lefroy and East Brook such that some licence holders had insufficient 
water for irrigation, the licence holders could request the Department of Water apply regulations for 
a consumptive pool, or the Department could take that action without requests. The pending Water 
Resources Management Bill is expected to provide powers to implement consumptive pools. For 
example, an ‘allocation announcement’ (see 5 below) could determine landowners within the pool 
could only use 80% of their water access entitlement. Consumptive pools would be accompanied by 
regulation that is opposed by Manjimup and Pemberton Landowners; including separation of water 
access entitlement from land title, mandatory metering of water use, ‘use it or lose it’, and water 
trading, allocation auctions and tenders. The increased regulation and compliance monitoring could 
be accompanied by unacceptable water management and planning charges. Clearly, Manjimup and 
Pemberton Landowners are strongly opposed to such a scenario causing increased costs and 
insecurity for agriculture. While examples are made for the Upper Lefroy and East Brook, 
consumptive pools would also threaten with Smith Brook, Lefroy Brook and Manjimup Brook / 
Yanmah-Dixvale catchments where there is little margin of additional water in the Allocation Plan. 

 
4.3 Ecological Water Requirements in Warren-Donnelly contrast with Others Resources in WA 

 

While the restrictive limits in the Allocation Plan are proposed to apply to water for agriculture in 
private dams in the Warren and Donnelly catchments, public dams on streams in the Darling Range 
(eg Serpentine, South Dandalup, Collie, Harvey) are not limited to enable provision of water for the 
environment to the same extent. In contrast to the 85% provision for water for the environment in 
the Warren catchment and 95% in the Donnelly catchment, there is no similar consideration for 
water for the environment in other major catchments in WA, some examples being: 
Canning River: pre-regulation average annual streamflow 58GL, now, following dam construction, 
average annual streamflow is 1.2GL, being a 98% reduction in stream flow; 
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Wungung Brook: pre-regulation average annual streamflow 27GL, now, following dam construction, 
average annual streamflow is 1.7GL, being a 94% reduction in stream flow; 
Serpentine River: pre-regulation average annual streamflow 64GL, surface water licence (SWL) 
allocations to the Water Corporation are 54GL; 
South Dandalup River: pre-regulation average annual streamflow 36GL, SWL allocations to the 
Water Corporation are 27GL; 
North Dandalup River: pre-regulation average annual streamflow 29GL, SWL allocations to the 
Water Corporation are 22GL; 
Helena and Darkin Rivers: pre-regulation average annual streamflow 44GL, SWL allocation to the 
Water Corporation is 22GL; 
Collie River (at Wellington Dam): since 2001 average annual streamflow 74GL, SWL allocation to 
irrigation is 68GL; 
Ord River: pre-regulation average wet season flow 5,600GL, post-regulation 1,890GL, being a 67% 
reduction; and 
Harvey River: below the Harvey Dam, the post-regulation Harvey River is referred to as the ‘Harvey 
drain’, after yielding 53GL commitment to SWLs for irrigation and to the Water Corporation. 
It is worth noting that 85% of the land irrigated in the Harvey Irrigation Area (SWLs of 153GL) is for 
pasture and only 11% for vegetables, citrus and grapes; in contrast, the dominant use of water in 
the Warren and Donnelly catchments (SWLs of 33GL) is for high value horticulture (vegetables, 
fruit, vines), virtually none is used for pasture. Similarly, with water supplied from public dams on 
catchments in the Darling Ranges, 38% of water supplied to homes is applied to lawns and 
gardens. 

 
Manjimup and Pemberton Landowners are proud of the Warren and Donnelly Rivers, and would 
never want to see them degraded to the extent of the rivers mentioned above. However, the 
disproportionate approach to Ecological Water Requirements in the Allocation Plan is unacceptable. 

 
4.4 Impact of Water Resources Management Legislation on Water Allocations 

 

The State Government is proposing major changes to water legislation through the pending Water 
Resources Management Bill, which could require unlicensed dams in stream headwaters, run-off 
dams, spring fed dams and tree plantations be granted water entitlements. It would be unacceptable 
that licence entitlements for these water uses be taken from the meager allocations to agriculture in 
the Allocation Plan. The Allocation Plan recognises water uses presently exempt from licensing but 
only estimates use of water in dams of less than 8ML in capacity, and estimates that is an average 
of 9% of the 33GL of water licensed in the Warren and Donnelly catchments. The Allocation Plan at 
page 7 says that in regard to water uses other than the less than 8ML capacity dams: “As part of the 
ongoing allocation process we will refine estimates of unlicensed use (Section 6.1), including water 
uses other than stock and domestic water use. This will better define how much water is available 
for licensing.”. Given the Allocation Plan separates the water in the less than 8ML capacity dams 
from the ‘Licensable water’ within the ‘Allocation limit’ made after provision for water for the 
environment, this statement implies that water in large unlicensed dams in stream headwaters, run- 
off dams, spring fed dams and water used by tree plantations could also be subtracted from the 
‘Allocation limit’. This would make most sub-catchments relevant to agriculture fully allocated and 
then deemed status of ‘No water available’. 

 
Manjimup and Pemberton Landowners submit the amount of unlicensed water use from dams in 
stream headwaters, run-off dams and spring fed dams is probably four times the 9% of the water in 
farm dams estimated for dams of less than 8ML capacity. Many large orchards and other growers 
are only using water from dams on their properties that are not required to be licensed under current 
legislation. The Allocation Plan provides no confidence there is a plan to account for this water; will 
it be included in the Allocation limit or licensed outside of the Allocation limit? Stakeholders 
repeatedly requested the Department of Water clarify this crucial issue. In the face of these 
uncertainties, more water must be allocated to agriculture, as proposed by Manjimup and 
Pemberton Landowners in column 6 of the Table above. 
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5. Duration of the Warren-Donnelly Surface Water Allocation Plan 
 

The Allocation Plan doesn’t have a five or ten year duration, it is a plan with no duration, but instead 
subject to an ‘annual evaluation statement’ (page 22). The Allocation Plan says “The statement will 
be available on the department’s website or by contacting the South West regional office in Bunbury 
or Busselton.” (page 22). This is totally unacceptable as a basis for participants in agriculture to 
secure essential water resources and for purposes of planning growth in agriculture. The outline in 
the Allocation Plan of the approach to be taken with the ‘annual evaluation statement’ doesn’t 
mention any opportunity for input by stakeholders in agriculture or by other stakeholders. Further, 
the stated ‘Performance indicators for plan objectives’ (page 21) provide no performance indicators 
for active consultation with stakeholders. 

 
If the Department of Water is convinced of its scientific basis and value judgments for determining 
Ecological Water Requirements, and relative to those requirements agriculture must operate within 
the allocation limits in the Allocation Plan, then it appears the allocation to agriculture is what would 
suffer with any adjustments to the Allocation Plan made in an ‘annual evaluation statement’. The 
‘annual evaluation statement’ approach is what would accompany management of consumptive 
pools that could be imposed within the meager allocations of water to agriculture. 

 
The duration of the Warren-Donnelly Surface Water Allocation Plan should be ten years, and the 
plan should be administered by a local Water Resource Management Committee (see 6 below), in 
conjunction with the Department of Water, and in consultation with stakeholders. As a basis for the 
ten year plan, more water must be allocated to agriculture, as proposed by Manjimup and 
Pemberton Landowners in column 6 of the Table above. 

 
6. Consultation and the need for a Water Resource Management Committee 

 

There are three deficiencies of process for development and administration of the Allocation Plan: 
 

(i) the local Warren Donnelly Water Advisory Committee (appointed by the Department of 
Water) was presented with the Allocation Plan prior to its release, but was not given the 
opportunity for influential input in development of the Allocation Plan. The Department 
made clear to the Committee that the Allocation Plan was the Department’s plan, not a 
plan to be approved by the Committee before public comment was sought. Such attitude 
by the Department meant the Allocation Plan was defective through absence of 
stakeholder input and ownership, and stakeholders were offended and alienated; 

(ii) the Department of Water is the party who receives public comment on the Allocation 
Plan that it developed and published, there is no relatively independent third party in the 
process. The Waters and Rivers Commission established by legislation in 1995 was 
abolished in 2007, along with any statutory input by stakeholders on the Commission in 
water resource management. If the Waters and Rivers Commission hadn’t been 
abolished, it would have been the appropriate third party to receive public comment on 
the Allocation Plan, and to approve the Plan; and 

(iii) the Department of Water that developed, published, processes comments and approves 
the Allocation Plan will also administer the Plan without further opportunity for 
stakeholder input. 

 
The third deficiency, and recurrence of the first, must be remedied by appointment of a Water 
Resource Management Committee for the Warren and Donnelly River areas, provided for at section 
26GK of the Rights in Water and Irrigation Act 1914. Provisions for Water Resource Management 
Committees were made by amendment to the Act in 2000.  Section 26GK and related provisions 
empower a Management Committee with many relevant functions, including functions exercised by 
the Minister which the Minister can delegate to the Committee. When new members were appointed 
to the local Warren Donnelly Water Advisory Committee in 2007, briefing papers provided to them 
said the relevant legislation for their appointment was section 26GK of the Rights in Water and 
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Irrigation Act 1914. The briefing papers were incorrect and misleading, no Water Resource 
Management Committee has been appointed in WA under provisions of section 26GK of the Act. 

 
Manjimup and Pemberton Landowners submit that a Water Resource Management Committee, 
provided for at section 26GK of the Rights in Water and Irrigation Act 1914, be appointed to plan for 
and manage water allocations in the Warren and Donnelly River areas. 

 
Yours sincerely 

 
Neil Bartholomaeus 
Convener 
Manjimup and Pemberton Landowners 
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APPENDIX 2 being copy of a letter Manjimup and Pemberton Landowners wrote to the Minister for 
Water on 27 January 2011 on ‘ Water Issues for Agriculture in Manjimup and Pemberton’, in 
particular the second part of the letter on ‘Statutory Water Resource Management Plan for the 
Warren and Donnelly Catchments’ 

 
 
 
 
 
 
Hon WR Marmion MLA 
Minister for Water 
77 St George's Terrace 
PERTH WA 6000 

 
Dear Minister 

Neil Bartholomaeus 
Manjimup and Pemberton Landowners 

PO Box 534, Manjimup, WA 6258 
27 January 2011 

 

WATER ISSUES FOR AGRICULTURE IN MANJIMUP AND PEMBERTON 
 
We write to advise you of our strong opposition to the water fees and charges proposed by the 
Economic Regulation Authority, and to request you initiate a statutory water resource management 
plan for the Warren and Donnelly River catchments under Part III, Division 3D ‘Plans for 
management of water resources’ of the Rights in Irrigation and Water Act 1914. The ad hoc non- 
statutory water management planning being conducted by the Department of Water is 
unacceptable. 

 
Manjimup and Pemberton Landowners are an informal association of representatives of agriculture 
in Manjimup and Pemberton based on ‘self-supply’ water in privately funded ‘farm dams’. This area 
is regarded as the 'food bowl of the South West' with annual agricultural production valued at over 
$100 million, twice the value of production of the Ord River irrigation district which is heavily 
subsidised by the public (most recently by $415 million in July 2009). We are located in the Warren 
and Donnelly River catchments where 33 gigalitres (4%) of the 742 gigalitres mean annual outflow 
is allocated to 484 surface water licences and the balance is water for the environment flowing into 
the Southern Ocean. 

 
Economic Regulation Authority ‘I nq uir y I nt o W ater Resource Manag ement  and Planning  
Charg es’  

 

Manjimup and Pemberton Landowners have made four detailed submissions to the Economic 
Regulation Authority (ERA) in response to the Inquiry initiated by the Treasurer in April 2009. Our 
recent submission of 20 December 2010 is Attached here. ERA proposals that we and other self- 
supply water users in agriculture oppose include: 

 
 $3,860 Application fee for a 5C water licence at a cost of $300.85 an hour for the average 12.83 

hours it takes the Department of Water to assess a 5C licence for surface water. We submit the 
fee should be based on a quotation for the specific application, and the hourly salary for a 
Department officer is approximately $40, not $300. 

 $1,056 Renewal of licence fee for what is usually a ‘rubber stamping process. 
 $2,380 Amendment to licence fee; commonly only a change of reference to the use of water, eg 

from viticulture to avocados, or horticulture to aquaculture. 
 $2,933 Transfer of licence fee; commonly only a change of name/address and reissue of licence 

on sale of a property. 
 $1,670 annual Water Resource Management and Planning charge. The ERA gives an example 

of a small winery with an 11 megalitre licence paying $1,670 annually, the same $1,670 charge 
as the Ord River irrigation district with a 335,000 megalitre licence. We estimate the annual 
Water Resource Management and Planning charge in the Manjimup and Pemberton area could 
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be more than $700,000 for the 33 gigalitres of water in private dams, yet at Harvey it appears 
they may only pay $5,010 for 136 gigalitres in three licences, and at the Ord just $1,670 for the 
one 335 gigalitres licence. We submit Water Resource Management and Planning should be a 
core function of Government, not subject to specific charges. We are prepared to pay an annual 
fee equivalent to a Drivers licence ($36.60) for maintenance of a licence database. 

 
Your Department of Water in its 20 December 2010 submission to the ERA supports the perverse 
fees proposed by the ERA. The ERA and your Department seem to be oblivious to the twice 
disallowance by Parliament of the Rights in Water and Irrigation Amendment Regulations in 2007 
and 2008 because the annual ‘water licence administration fee’ was based on massive cross 
subsidy of large water users at the expense of small self-supply water users in agriculture. Minister, 
please intervene and resolve this, or the Government should expect vigorous opposition to the 
outrageous fees and charges from thousands of self-supply water users in agriculture throughout 
WA, and rejection of the proposals by Parliament. 

 
Statutory Water Resource Management Plan for the Warren and Donnelly Catchments 

 

We request you initiate a statutory water resource management plan for the Warren and Donnelly 
River catchments under Part III, Division 3D ‘Plans for management of water resources’ of the 
Rights in Irrigation and Water Act 1914. 

 
In July 2008 the Department of Water without notice unilaterally imposed water management in the 
Warren and Donnelly catchments based on 89% of water for the environment and 11% for 
agriculture and other uses. This effectively shut down growth in agriculture and made existing 
licences insecure. The new ‘sustainable diversion limits’ were introduced without any notice to or 
consultation with the local Warren Donnelly Water Advisory Committee appointed to advise the 
Department. In November 2008 we wrote to the former Minister for Water requesting he intervene to 
restore balance to water management; please see letter of 10 November 2008 at end of the 
Attachment. 

 

On 4 June 2010, the Department of Water issued the draft Warren-Donnelly surface water allocation 
plan’. The Warren Donnelly Water Advisory Committee was not given any determinative role in 
preparation of the draft ‘Warren-Donnelly surface water allocation plan’. The views of experienced 
water licence holders on the Committee were ignored and the Committee given neither the 
opportunity to approve, amend or disapprove of the draft Plan. When the Plan was presented to the 
Committee on 31 May 2010 it had already been printed for public release by the Department of 
Water on 4 June. 

 
Manjimup and Pemberton Landowners on 6 September 2010 made a detailed submission to the 
Department of Water on the ‘Warren-Donnelly surface water allocation plan’, please see the 
submission as Appendix within the Attachment. We submitted the allocation plan didn’t provide 
sufficient water for agriculture in terms of security for existing water users in agriculture and for 
potential growth in agriculture in the ‘food bowl of the South-West’. We suggested increased 
allocations to agriculture in relevant sub-catchments. Further, and importantly we requested the 
local Warren Donnelly Water Advisory Committee be reconstituted as a Water Resource 
Management Committee under section 26GK of the Rights in Water and Irrigation Act 1914 to 
overcome demonstrable disdain by the Department for formal consultative input by stakeholders as 
provided in the Act. 

 
To add to our concerns that water allocation planning and resource management processes being 
conducted by the Department are unacceptable, we recently became aware of remarkable 
admissions by the Department of Water in its 20 December 2010 submission to the ERA; pages 13 
and 14 state: 
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“The DoW's current approval process for allocation planning does not meet one potential criterion 
for statutory allocation planning under the provisions of the RIWI Act (ie approval by a Water 
Resource Council). Preliminary legal advice is that the DoW cannot recover costs for this activity 
because of the inconsistencies.” And, “Water allocation planning and management’ No powers 
available, as the planning approval process does not meet all criteria required to become statutory 
plans under the provisions of RIWI Act.” 

 
The correct process for water resource management planning is set out in detail in Part III, Division 
3D ‘Plans for management of water resources’ of the Rights in Water and Irrigation Act 1914 and 
includes: 
 Plans for the purposes of the Act may be prepared by the Minister. (section 26GU) 
 Local area management plans providing for allocations of water and approach to licensing in the 

area, and the nature and extent of authority delegated to a section 26GK ‘Water Resource 
Management Committee’ associated with the area. (section 26GY) 

 A plan, or an amendment to a plan may only be prepared, modified or revoked after consultation 
with the relevant section 26GK ‘Water Resource Management Committee’ associated with the 
area. (section 26GZ) 

 The Minister must provide the plan to the Water Resources Council, along with public and other 
submissions and reports by the 26GK ‘Water Resource Management Committee’, and the 
Council may make recommendations to the Minister on the plan. (section 26GZE) 

 The Minister can issue the Plan after appropriate consultation with the relevant section 26GK 
‘Water Resource Management Committee’, the public and the Water Resources Council. 
(section 26GZE) 

 
Licences to take surface or underground water granted under section 5C of the Rights in Water and 
Irrigation Act 1914 are granted in accordance with the specific provisions of Schedule 1 of the Act 
and refer to applicable statutory water management plans: 
 Clause 7(2)(g)(iii) refers to whether a grant of a licence is ‘in keeping with ‘a plan approved 

under Part III Division 3D Subdivision 2’. 
 Similarly, Clause 22(2)(a)(ii) says a licence is to be renewed unless it would be inconsistent with 

‘a plan approved under Part III Division 3D Subdivision 2’. 
 Again, powers under the Act to amend a licence also refer at Clause 24(2)(f)(i) to amendment 

becoming ‘necessary to prevent serious inconsistency arising as a result of the approval of a 
plan, or the alteration, revocation or substitution of a plan, under Part III Division 3D Subdivision 
2’. 

 And suspension or cancellation of a licence under the Act can at Clause 25(2)(b)(i) turn upon ‘a 
result of the approval of a plan, or the alteration, revocation or substitution of a plan, under Part 
III Division 3D Subdivision 2’. 

 Compensation is provided for at Clause 39 for licence amendment exercised under Clause 24, 
or suspension or cancellation at Clause 25. 

 
The amendments made to the Rights in Water and Irrigation Act 1914 in 2000 to provide for 
statutory water resource management plans are well designed to protect public and private 
interests. The well crafted detail extends beyond the Water Resources Council (provided for in 2007 
amendments to Water Agencies (Powers) Act 1984) referred to as basis for non-compliance with 
the Rights in Water and Irrigation Act 1914 in the Department of Water submission to the ERA, to 
total failure of administration of the water resource management planning provisions of the Act, with 
wide ranging and serious implications. 

 
It is now apparent to us that the ad hoc non-statutory process being conducted by the Department of 
Water is so fundamentally flawed that the draft ‘Warren-Donnelly surface water allocation plan’ if 
implemented by the Department would not provide security of water for stakeholders. The neglect is 
to such a degree that in regard to the non-statutory water allocation/management plan proposed by 
the Department an aggrieved party would have reasonable prospects on application to the State 
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Administrative Tribunal in regard to a plan-related action of an officer of the Department, and may 
also have scope for action against the State/Crown for damages if development requiring water 
could not reasonably proceed because of denial of access to water caused by a defective plan. 
Such an aggrieved party might be where the party was denied a section 5C licence because the 
Departmental local area plan claimed the water resource was fully allocated; based on decisions of 
the agency in the absence of statutory planning process being utilised, including formal input by 
stakeholders envisaged in the applicable legislation. A new applicant seeking a large water 
allocation (eg a mining company) in the Warren and Donnelly catchments could take action in the 
Supreme Court to throw aside the Department’s ad hoc non-statutory planning process, and in 
doing so destabilise existing allocations to others, perhaps forcing a consumptive pool. 

 
It appears that none of the water resource management plans issued in Western Australia since the 
relevant 2000 amendments to the Rights in Water and Irrigation Act 1914 have been prepared in 
accordance with Part III, Division 3D ‘Plans for management of water resources’. For example, the 
2009 ‘Gnangara Groundwater Areas Allocation Plan’ at page xiii states “The department developed 
the plan within the current legislative requirements for water use and management in Western 
Australia, the Rights in Water and Irrigation Act 1914”. That statement is false, the specific 
applicable provisions for planning under Division 3D ‘Plans for management of water resources’ 
were not applied. Surely, with a resource as vital as water at Gnangara, the applicable provisions in 
legislation would be used, not an alternative ad hoc process. The same applies to plans for the Ord 
River, South West Ground Water, Whicher Surface Water, and many others. 

 
The Draft Warren-Donnelly surface water allocation plan (2010) states at page 5 “The approach and 
structure of this plan is consistent with the requirements of the Rights in Water and Irrigation Act 
1914..”, which is false and seriously misleading to stakeholders. 

 
For us, the importance of a statutory water management plan for the Warren and Donnelly 
catchments is: 
 opportunity for a properly constituted s26GK Water Resource Management Committee to 

provide formal advice to the Minister (or delegated party) on a plan, and thereafter manage 
aspects of the plan under delegated authority from the Minister; 

 opportunity for State wide consideration of a plan by the Water Resources Council (important for 
consistency and broader public interest; eg why should agriculture and other uses receive less 
water relative to the environment in the Warren and Donnelly catchments than in other areas of 
WA?), and 

 statutory plan robustness to withstand legal challenge that could upset security of water 
allocations for water licence holders, and potentially throw the whole planning process back to 
start. 

 
The ad hoc non-statutory planning process being used by the Department of Water meets none of 
these criteria. If ad hoc processes were used for land use planning, rather than the applicable 
provisions of the Planning and Development Act 2005 and the Local Government Act 1995, there 
would be a public uproar. Water is no less important. 

 
Minister we respectfully request you initiate the statutory planning process for the Warren and 
Donnelly River catchments, appoint the section 26GK Water Resource Management Committee, 
appoint the Water Resources Council under the Water Agencies (Powers) Act 1984, and ensure the 
plan is developed and approved in accordance with Part III, Division 3D ‘Plans for management of 
water resources’ of the Rights in Water and Irrigation Act 1914. 

 
Yours sincerely 

 
Neil Bartholomaeus 
Convener 
Manjimup and Pemberton Landowners 
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APPENDIX 3: Submission on ‘Discussion Paper Water Resources Management Options’ 
(Discussion Paper dated November 2010 and submission made 15 February 2010) 

 
 
 
 
 
Department of Water 
PO Box K822 
Perth, Western Australia 6842 
By email to: Atrium.Reception@water.wa.gov.au 

Manjimup and Pemberton Landowners 
PO Box 534, Manjimup, WA 6258 

15 February 2010 

 

Submission to the Department of Water by Manjimup and Pemberton Landowners on: 
‘DISCUSSION PAPER WATER RESOURCES MANAGEMENT OPTIONS’ (November 2009) 

Priority issues for self-supply water users in the Warren and Donnelly catchments: 
 
PREFACE 

 
This submission is made on behalf of the Manjimup and Pemberton Landowners group of 
representatives of agriculture in Manjimup and Pemberton based on ‘self-supply’ water in privately 
funded ‘farm dams’. This area is regarded as the 'food bowl of the South West' with annual 
agricultural production valued at over $100 million, twice the value of production of the Ord River 
irrigation district. We are located in the Warren and Donnelly River catchments where 40 gigalitres 
(5%) of the 742 gigalitres mean annual outflow is allocated to surface water licences and the 
balance is water for the environment flowing into the Southern Ocean. 

 
The Department of Water has issued a Discussion Paper Water Resources Management Options 
(November 2009, the Discussion Paper) setting out proposals that may form the basis of a Water 
Resources Management Bill that has been pending since 2007. The policy approach in the 
Discussion Paper continues that contained in the Draft Blueprint for Water Reform in Western 
Australia (2006) based on the National Water Initiative. Other than some changes in terminology 
used (eg Water Resource Management Plans have been replaced by Water Allocation Plans), there 
are no policy changes that alleviate concerns expressed by self-supply water users in the Warren 
and Donnelly River catchments in response to the Draft Blueprint in various submissions made to 
the State Government in 2006 by water users in the Warren Donnelly catchments. From the 
perspective of self-supply water users in the Warren and Donnelly catchments the key issues in the 
Discussion Paper are addressed below, with recommendations in response. 

 
1.  EXPANSION OF VESTING OF WATER RESOURCES WITH THE CROWN 

 
At present only dams on streams that have origins outside of a property are required to be licensed 
by the property owner. The Discussion Paper proposes to extend water resources vested in the 
Crown to include springs arising on a property and run-off or overland flow, with a requirement for 
licensing in most instances. This approach could substantially increase the number of dams 
required to be licensed in the Warren and Donnelly catchments without any obvious benefit to self- 
supply water users but attracting more ‘red tape’ and potential water licence fees and water 
resource management charges. There are approximately 360 water licences in the Warren and 
Donnelly catchments associated with ‘in-stream’ dams’; requirement for licensing of springs and 
run-off dams could add another approximately 200 water licences. Given the Department of Water 
has previously advised landowners who constructed dams on springs and to capture overland flow 
or run-off, that such dams did not require licensing and associated services from the Department of 
Water, landowners may have legitimate claims relating to ‘adverse possession’ if the water is vested 
in the Crown, and possibly compensation. 

 
Springs: The Discussion Paper proposes dams on springs require a Water Access Entitlement, 
page 11 says “It is suggested that the management of water resources should be extended to 
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include wetlands on a single property; and springs. This would protect the rights of downstream 
water users and the environment where demand for water is high. A licence or WAE would be 
issued for the existing use where the water being taken from a spring or wetland is greater than the 
volume that can be taken under basic rights.”. Page 25 says ‘basic rights’ are for stock, domestic, 
firefighting and household garden irrigation. The Discussion Paper doesn’t provide adequate 
justification to vest springs with the Crown. In considering the proposal to vest springs with the 
Crown, springs should not be confused with ‘headwaters’ or origins of winter streams following run- 
off. While major springs generate water throughout the year, they are minor contributors to the 
winter flow of streams in the Warren and Donnelly catchments that is the major source of water to fill 
licensed in-stream dams to overflowing and thereafter the source of major environmental water 
flows. In most instances, the flow from springs (and ‘soaks’) during summer, in the absence of a 
dam, would soak into the soil within a hundred metres of its source, and not contribute to summer 
flows in major streams. It is not clear how springs are accounted for in Water Allocation Plans (eg 
for the Warren and Donnelly catchments) and the Discussion Paper doesn’t elaborate on how a 
WAE for a dam on a spring would be issued to a property owner in circumstances where the 
catchment water resource is deemed fully or over allocated. 

 
Recommendation 1: Given the lack of justification for vesting of springs in the Crown and the 
absence of quantification of the contribution of springs to water accounting in Water Allocation 
Plans, vesting of springs and their management with the Crown is opposed. 

 

Run-Off: The Discussion Paper says in regard to run-off dams at page 60 “Off-stream dams capture 
overland flow, preventing water entering waterways and aquifers. In most areas this does not matter 
but in areas of high water demand the water used and intercepted by off-stream dams needs to be 
accounted for and managed like other water uses.”. The Warren and Donnelly catchments are areas 
of high water demand thus it is reasonable to project if overland flow is vested in the Crown then 
licensing of run-off dams would be applied in the Warren and Donnelly catchments. There is a 
stronger case for licensing run-off dams, that capture water after winter rains when run-off occurs 
generating winter streams, than there is for licensing springs. However, there has been minimal if 
any accounting for water in run-off dams in estimates of available water for in- stream dams in the 
Warren and Donnelly catchments and thus it would be both irrational and unreasonable to require 
retrospective licensing of run-off dams. [It should be recognised there are unresolved ‘property rights’ 
arguments within the community, some citing private water rights in the Constitution of Australia, 
claiming that neither run-off from rain on a private property, nor springs arising on a private property, 
should be alienated from ‘private rights’ and vested in the Crown.] 

 
Recommendation 2: If overland flow water is vested in the Crown, there should not be retrospective 
licensing of run-off dams, licensing should only apply to new run-off dams in the context of 
contemporary water accounting. 

 

Tree Plantations: While not directly related to vesting of water resources in the Crown, the 
Discussion Paper says in regard to tree plantations at page 6 “Activities that intercept water (such 
as plantation forestry and overland flow) are not recognised under the Act. This could be addressed 
by including such activities under the definition of ‘taking water’.”. Self-supply water users in the 
Warren and Donnelly catchments who have made major investments in dam infrastructure are 
concerned that tree plantations are intercepting water that otherwise would flow into their dams. 
These concerns increase in sub-catchments where water is deemed to be fully or overallocated. It is 
not clear that interception of water by tree plantations has been specifically accounted for in the 
Water Allocation Plan (WAP) under preparation for the Warren and Donnelly catchments. Tree 
plantations are a substantial aspect of the economy in the Warren and Donnelly catchments and 
could be intercepting more water than is licensed for in-stream dams. It is unclear how the tree 
plantations would be retrospectively issued with a WAE and licences. However, proposals for new 
tree plantations and re-planting after harvest should be subject to assessment for water use and 
require a WAE. 
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Recommendation 3: Interception of water by tree plantations should be included in the scope of 
 leg islative def init ion  of  ‘t ak ing  water ’.   Pr oposals for  new t r ee plant at ions  and r e -
planting after harvest in the Warren and Donnelly catchments should be subject to assessment for 
water use and 
require a WAE. 

 

If existing dams on springs, run off dams and tree plantations will require a WAE retrospectively, 
and this hasn’t been accounted for in the specific Water Access Plan, will water then need to be 
‘recovered’ from pre-existing WAE holders with in-stream dams, adversely affecting their security of 
water and businesses? The Department of Water should clarify this issue for stakeholders. 

 
2. WATER TRADING 

 
The Discussion Paper strongly advocates water trading (permanent trades) as a mechanism to 
manage water resources, for example page 54 says “Trading in water licences and entitlements 
determines the use and distribution of water to its highest value use by water users, rather than by 
the government. This is an efficient and fair way to redistribute resources such as land and water. 
Trading is easier if land and water can be traded separately.”.  Self-supply water users in the 
Warren Donnelly catchments have consistently opposed the separation of water entitlements from 
land title as illogical. They are also not confident that Government can control speculation in water 
markets, and that once a ‘price’ for local water is established it will set a precedent that will cause 
the cost of water as an input to local agriculture to increase. 
In mid 2008, the Department of Water imposed new water allocation policy on stakeholders in the 
Warren and Donnelly catchments based upon 11% of water in streams for agriculture and other 
users and 89% for the environment. When imposing the new policy without consultation with 
stakeholders, the Department advocated water trading as a solution to the overallocations of water it 
created by the new policy. A specific proposal for a water trade in the Upper Lefroy in 2009 
advocated by the Department of Water was not supported by parties to a potential land sale for a 
large new 50 acre orchard, and the orchard did not proceed. 

 
The Discussion Papers strong advocacy of commercial water trading seems inconsistent with the 
proposed expansion of vesting of water with the Crown (springs and overland flow); that is, if water 
is a Crown resource why should commercial trading of the resource be permitted. Private parties 
can’t trade or sell Crown land unless they have first purchased it from the Crown and it is then 
private property. The Discussion Paper proposes perpetual access entitlements to provide certainly 
for water users (page 9) but it seems contradictory that such entitlements can then be traded or sold 
and disassociated from the land on which the entitlement was granted. These apparent 
contradictions are compounded by the proposal in the Discussion Paper that “The ‘use it or lose it’ 
policy should be continued to reduce the risk of speculation, and ensure that water licences are 
used for economically productive purposes.” (page 55). A contrary view is that applying ‘use it or 
lose it’ may promote ‘trade it before it is taken away’ behaviour which could put more water into the 
hands of speculators. 

 
Recommendation 4: Separation of land and water titles for self-supply surface water is opposed. 

 

3. WATER ALLOCATION PLANS 
 
The Discussion Paper replaces the previous ‘Water Resource Management Plan’ terminology (and 
concept) with a new term ‘Water Allocation Plan’ (WAP, page 28). The change in terminology is 
accepted subject to local consultative processes being used in development of a WAP, and 
importantly ongoing local input in management of the WAP during the Plans ten year life. Legislation 
must provide for consultation with self-supply water users in both the development and 
management of WAPs that apply to self-supply water users. 

 
Recommendation 5: Legislation must provide for consultation with self-supply water users in both 
the development and management of Water Allocation Plans that apply to self-supply water users. 
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4. METERING OF WATER USE 
 
The Discussion Paper makes no reference to metering of water use (mandatory or otherwise) which 
has previously been a contentious issue. An annual ‘Surface Water Licence Report’ by licence 
holders based on measurement of water levels and volumes from relevant dams, is a practical 
alternative to expensive metering, and that should be an option under relevant legislation and 
regulations, and water management plans. Estimates of volume of the relevant dam (or dams) for 
the licence could be made either from the contour from a surveyed dam or by the method used in the 
Application for a 5C Licence to Take Surface Water. 

 
Recommendation 6: Legislation provide for a ‘Surface W ater Licence Repor t ’  by licence 
holders, providing measurement of water volumes from relevant dams, as a practical alternative 
to mandatory metering. 

 

5. COST RECOVERY 
 
The Discussion Paper at page 71 notes “The Economic Regulatory Authority (ERA) is currently 
holding an inquiry into water resource management and planning charges to provide the 
Government with a range of options and recommendations for the recovery of water planning and 
management expenses.”. The ERA is conducting their inquiry into both water licensing fees and 
water resource management charges in the context of existing legislation; it should be 
acknowledged that retrospective inclusion of dams on springs and run-off dams within a licensing 
fees and charges system could substantially increase costs for self-supply water users in the 
Warren and Donnelly catchments. Manjimup and Pemberton Landowners have made detailed 
submissions to the ERA inquiry which are available at the ERA web site for the information of the 
Department of Water. The previous attempted collection of $257,000 in annual water licence fees 
from the Warren and Donnelly catchments in 2008 was based on cost recovery of $5.8 million by 
the Department of Water, now the ERA has identified potential cost recovery of more than $29.62 
million. Unfair and illogical fees and charges imposed on self-supply water users will be vigorously 
opposed. 

 
While our submissions to the ERA recognise potential for specific fees for specific services by the 
Department of Water (eg assessment of an application for a new water allocation entitlement or 
licence), charges imposed on water licence holders for ‘water resource management’ (including 
planning) are opposed. Apart from the fact that water is vital to life and that management of water 
resources should be a core function of Government, there is demonstrable diversity between water 
resource regions and uses in WA such that the extent and process of management remains to be 
determined by Statutory Water Management Plans (now Water Allocation Plans) for each water 
resource region, developed with stakeholder/customer input. There is no simplistic revenue raising 
‘formula’ for water resource management charges that can be applied rationally and equitably 
across all water resources and use regions. 

 
Recommendation 7: Charges imposed on water licence holders for water resource management 
and planning are opposed. 

 

Thank you for considering our submission. 

Yours sincerely 

Neil Bartholomaeus 
Convener 
Manjimup and Pemberton Landowners 
www.watertaxgrab.com 
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APPENDIX 4: Submission: Discussion paper: Review of first-in first-served policy (Discussion Paper 
dated September 2011, submission made 27 October 2011) 

 
 
 
 
 
 
Strategic Policy Division 
Department of Water 
PO Box K822, Perth WA 6842 
policy@water.wa.gov.au 

Manjimup and Pemberton Landowners 
PO Box 534 

Manjimup, WA 6258 
27 October 2011 

 

Submission: Discussion paper: Review of first-in first-served policy 
 

Our ‘Manjimup and Pemberton Landowners’ group is an informal association of representatives of 
agricultural sectors in the Manjimup and Pemberton area using water captured in private dams from 
streams in the Warren and Donnelly River catchments. This area is regarded as the 'food bowl of 
the South West' with annual agricultural production valued at over $100 million, twice the value of 
production of the Ord River irrigation district which is heavily subsidised by the public (most recently 
by $415 million in July 2009). 

 
The Minister for Water and the Department of Water are failing to use the applicable legislation for 
water resource planning and management and the ad hoc Discussion paper: Review of first-in first- 
served policy advocating water auctions is symptomatic of arrogant contempt for statutory 
processes by the Minister and Department. Such policy should be subject of formal consideration by 
the yet to be appointed statutory Water Resources Council and Water Resource Management 
Committees. 

 
We make the following submission: 

 
6.  We oppose the Department of Water proposal that farmers in areas designated ‘Priority 

Agriculture’ be required to bid in auctions for water for agriculture while most of the water in the 
Warren and Donnelly River catchments flows into the Southern Ocean. 

7.  The Department is unreasonably restricting access to water by farmers and now plans to make 
revenue by selling them water, which will increase cost of production and decrease 
competitiveness of food and wine in global markets. 

8.  In the sub-catchments relevant to agriculture, 30 per cent of water is allocated to agriculture and 
70 per cent to the environment, and it is now proposed by the Department that water auctions 
apply when 70 per cent of the water for agriculture has been allocated to licences for dams. 

9.  If the water auctions policy is implemented it will force water auctions in catchments that are 
already 70% allocated, including the Wilgarup River, East Brook, Smith Brook, Manjimup Brook / 
Yanmah Brook and the Upper Lefroy. 

10. It appears though the bloated Department of Water, with 580 staff and an $89 million budget, by 
limiting water allocations to agriculture intends to use water auctions as a revenue stream to 
justify its overstaffing and huge budget. 

11. It is not appropriate for the Department to suggest water auctions generally, including for the 
Warren and Donnelly River catchments, would be analogous to those conducted at Harvey 
where water is provided at pressure from Water Corporation controlled public dams at low cost. 
The Department has provided no evidence of use of water auctions for allocations to or from 
private farm dams elsewhere in Australia. Not only is there no evidence provided relating to 
auction of water for farm dams, there is no quantitative information relating to any form of 
auction of water for agriculture. There is certainly no information in the Discussion paper on 
what might be the ‘reserve price’ of water for potential water auctions in the Warren and 
Donnelly River catchments. There is no attempt in the Discussion paper to estimate the potential 
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impact of increasing the cost of water for agriculture on competitiveness of agricultural products 
in State, National and international markets. 

12. We support the historical and present approach to granting of surface water licences on a ‘first- 
in first-served basis’ with a justified use and requirement to construct a related dam within a 
specified period. State planning assists in determining water use. The Western Australian 
Planning Commission published the ‘Warren-Blackwood Rural Strategy’ in 2004 and in regard to 
the agricultural land surrounding Manjimup and Pemberton (Strategy Map 9), designated it as 
‘Priority Agriculture’. The Strategy designates ‘Planning Unit WR1 Warren’ and specifies 
‘PLANNING OBJECTIVES: In the Priority Agriculture zone, promote and facilitate the 
diversification and intensification of sustainable agricultural production, especially that requiring 
irrigation waters.’. Any unusually large water licence applications should be referred to the 
Warren Donnelly Water Advisory Committee for consideration and advice to the Department of 
Water, within the context of the the ‘Warren-Blackwood Rural Strategy’. 

13. The Department of Water irrationally proposed in its controversial 2010 Warren-Donnelly 
surface water allocation plan that the majority of water be allocated to the environment rather 
than agriculture in our area regarded as the ‘food bowl of the South West’. 

14. The amount of water available to agriculture in major sub-catchments is too low and should be 
increased to 60 per cent for agriculture and 40 per cent for the environment. Please see page 3 
Appendix A ‘SUBMISSION ON WARREN-DONNELLY SURFACE WATER ALLOCATION 
PLAN’ of 6 September 2010 made to the Department of Water by Manjimup and Pemberton 
Landowners, particularly the Table: ‘Warren-Donnelly Surface Water Allocation Plan: Streams 
and sub-catchments important for Agriculture’ on page 5. If the reasonable allocations of water 
for agriculture sought in Column 6 of the Table were made, allocations on ‘first-in first-served 
basis’ could continue for the foreseeable future. There would be no rational basis for water 
auctions as an allocation method, causing increased cost of agricultural production. The 
Manjimup and Pemberton area land use is deemed ‘Priority Agriculture’; it is not a water national 
park within which the Department of Water experiments with irrational Ecologically Sustainable 
Yields (ESY). 

15. A statutory planning process must be conducted for the Warren and Donnelly River catchments. 
Including appointment of a section 26GK Water Resource Management Committee and ensuring 
the plan is developed and approved in accordance with Part III, Division 3D ‘Plans for 
management of water resources’ of the Rights in Water and Irrigation Act 1914. Please see 
Appendix B (page 12) letter to Minister for Water of 29 July 2011 on WATER ISSUES FOR 
AGRICULTURE IN MANJIMUP AND PEMBERTON. It is inexcusable that the Minister for Water 
and the Department of Water fail to use the statutory provisions for water resource planning and 
management, including non-appointment of peak and local statutory advisory bodies. 

16. By failing to use the relevant provisions of the Rights in Water and Irrigation Act 1914, the 
Department of Water is denying the opportunity for agricultural water users to participate in 
water resource planning and management through the formal provisions of the Act. Further, any 
informal plan developed by the Department’s ad hoc methods will not have the legal standing of 
a water resource management plan prepared in accordance with the Act and will not provide 
security for water licence holders. 

17. By failing to appoint the Water Resources Council under the Water Agencies (Powers) Act 1984, 
the Minister for Water has no formal statutory advisory process for such matters as this Review 
of first-in first-served policy, controversially advocating water auctions. The State Parliament in 
2007 enacted provisions for a Water Resources Council, and the Council with high level 
representation of stakeholders would be the appropriate body to advise the Minister on policy 
such as subject of the Discussion paper, not the self-serving Department of Water. 

18. As a consequence of the abject failure of the Minister and the Department to conduct water 
resource planning and management in accordance with applicable legislation, there is 
inadequate provision of water for agriculture. This is unacceptable and must be remedied in the 
interests of regional and State economies. 

 
Yours sincerely 
Neil Bartholomaeus, Convener, Manjimup and Pemberton Landowners 



 

 
 

Policy submissions – Water Reform 
Policy and Innovation Directorate 
Department of Water 
PO Box K822 
Perth WA 6842 
email: policy@water.wa.gov.au 

 
Submission from Margaret River Regional Environment Centre Inc. 

 
Securing Western Australia's water future. Position paper - Reforming Water Resource 
Management “Looking after all our water needs” Department of Water September 2013 

 
Margaret River Regional Environment Centre Inc. is concerned about the implications of newly 
proposed water legislation. 

 
The state government is planning to create new water management legislation for WA with its 
Groundwater Resources Management Bill which will replace six existing WA Water Acts.  While the 
new Bill proposes positive practical measures such as issuing licence holders with a percentage share 
rather  than  a  fixed  amount  of  the  'consumptive  pool'  it  fails  to  adequately  legislate  for  the 
protection of ecologically sustainable limits. 

 
South West communities rely on sustainably managed water and a healthy environment as the 
foundation of our social health. We need to know that new legislation will ensure sustainable 
management  of  water  so  our  families,  social  structures  and  economies  can  thrive.  This new 
legislation does not deliver such assurances. 

 
Under the new bill Statutory Allocation Limits (of groundwater withdrawal) are not legally required 
to sit within ecologically sustainable limits. Limits for groundwater withdrawal will be decided as 
they have currently been.  Current levels of groundwater extraction are not sustainable. This is 
demonstrable in that – according to the Department of Water - the Yarragadee Aquifer is on average 
about ten centimetres (10cm) lower each year which means that more water is currently being 
taken than is re-charged. The new Bill does nothing to specifically redress this and in fact seeks to 
facilitate the withdrawal of previously unallocated water from within the existing groundwater 
allocations. 

 
Although groundwater conservation is one of the objectives of the Bill there are not sufficient legal 
instruments included within the Bill to ensure this.   The Bill grants WA’s Minister for Water the 
power to set the final Statutory Allocation Limits and indeed to exceed those limits if he/she sees it 
in the public good, with no means for public appeal provided. 

 
Giving the power to set the final Statutory Allocation Limits to one individual is a step backwards for 
democracy.   A prime example of the misuse of such power can be found within the present 
government. We have nothing personal against any individuals yet it can readily be observed that 



the  current  Minister  for  Water  is  Terry  Redman  who  has  in  the  past  proved  -  as  minister  of 
agriculture - to prioritise the interests of private corporations above those of farmers, the public and 
the policies of his own political party.  As Minister for Forestry, Mr Redman has put the short term 
interests of a small heavily subsidised logging industry above long term economic development of 
sustainable plantation forestry and multi-million dollar carbon storage. There can be no assurance 
from  the  Bill’s  lack  of  adequate  environmental  protection  that  our  water  will  be  managed 
sustainably under the new legislation. 

 
In summary the Bill offers many practical reforms for water management yet fails to provide a 
comprehensive vision for long term sustainability of WA's groundwater resources or protection of 
ecologically sustainable limits. 

 
We are asking for: 

 
1)   Stronger legislation on ecologically sustainable limits of groundwater withdrawal. 

 
2)   A process of appeal on the setting of Statutory Allocation Limits in which the Environmental 

Protection Authority and the Minister for the Environment each have the power of veto on 
any proposed increase of Statutory Allocation Limits above ecologically sustainable limits. 

 
We are calling for a massive government led South West and Wheat-belt replanting scheme to 
increase rainfall in the long term and provide security for future generations. (Recent article on land 
clearing and SW rainfall decrease: http://www.abc.net.au/worldtoday/content/2013/s3895895.htm) 
This would be a win-win for WA’s whole community and one step in achieving long-term water 
security for the state. 

 
Yours sincerely, 

 

 
 

David Rastrick 
Co-ordinator - Margaret River Regional Environment Centre Inc. 
Phone: 0438957504 
Email: mrrenvirocentre@gmail.com 
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Maree De Lacy 
Director General 
Department of Water 
Government of Western Australia 
PO Box K822 
Perth WA 6842 

 
Friday, 10 January 2014 

 
Re: Invitation to comment on draft position paper – ‘Securing Western Australia’s water future’ 

 
Dear Maree, 

 
Thank you for the opportunity to comment on the position paper – ‘Securing Western Australia’s water 

future’. 

 
NAILSMA has extensive experience working in water policy across northern Australia, and formerly convened 

the Indigenous Water Policy Group
1 

(2006-2012) which conducted significant research into Indigenous 

aspirations for water policy and management. 
 

I wish to support the position paper’s proposal that additional mechanisms for water allocation in Western 

Australia are needed beyond a ‘first come, first served’ model. As evidenced by the history of the Murray 

Darling-Basin, and in Western Australia, the case of the cotton trials on Karajarri lands in the 1960s
2
, this non- 

strategic model of resource management has been consistently proven to exclude disadvantaged communities 

from the benefits of development, lead to over-allocation of the resource, ignore best practice management, 

fail to consider scientific and traditional knowledge and generally leads to damaging social, environmental, 

economic and cultural outcomes. 
 

I support the water reforms outlined in the position paper related to the introduction of water access 

entitlements, statutory water allocation plans, local water advisory groups and statutory allocation limits. 

However, I wish to assert the right of Indigenous people to free, prior and informed consent
3 

and need for 

proper Indigenous engagement in these reforms to ensure that cultural values and Indigenous aspirations for 

water management are recognised and included in future water plans and policies. Furthermore, prior to the 

release of unallocated water it is vital that a specific Indigenous water entitlement be set aside in water plans 

to address the social disadvantage experienced by Indigenous communities. 
 

In reviewing the position paper, I strongly recommend that you refer to the National Land and Water Taskforce 

Final Report: Sustainable development of northern Australia
4
,  the NAILSMA Mary River Statement 

5 
and the 

 
 
 

1 NAILSMA,  http://www.nailsma.org.au/water-resource-management/indigenous-water-policy-group-iwpg 
2 

University of Western Australia, 1999,  http://www.water.wa.gov.au/PublicationStore/first/11504.PDF 
3
United Nations Declaration on the Rights of Indigenous Peoples 

http://www.un.org/esa/socdev/unpfii/documents/DRIPS_en.pdf 
4 

Northern Land and Water Taskforce, 2009, http://www.regional.gov.au/regional/ona/files/NLAW.pdf 
5 

NAILSMA, 2009,  http://nailsma.org.au/hub/resources/publication/mary-river-statement-2009 
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NAILSMA policy paper: Indigenous people’s right to the commercial use and management of water on their 

traditional territories 
6
. 

 
I support the position paper’s assertion that the water reforms for Western Australia will be consistent with the 

COAG agreed National Water Initiative (NWI) 
7
, which provides that states and territories consider Indigenous 

access entitlements to water within water plans. I note that the NWI Position Statement for Indigenous Access 

to Water Resources
8 

states: ‘Allocation of water entitlements to Indigenous Australians to facilitate economic 

development should be explicitly considered as a strategy for contributing to the Australian Government’s 

Closing the Gap agenda.’ 
 

I also refer you to the NWI Position Statement for Water Management in Northern Australia
9 

which identifies 

gaps in the sustainable management of water resources which must be addressed by states and territories 

across North Australia: 
 

1. Fully adopt and implement the National Water Initiative (NWI) water reform framework. 

2. Undertake transparent and inclusive water planning as an essential prerequisite to effective water 

management. 

3. Develop an informed and shared understanding of northern Australia’s unique water resources 

based on robust science and socio-economic information. 

4. Recognise Indigenous interests in water planning and management. 

5. Strengthen cross-jurisdictional institutions and forums across the north to support efficient and 

effective water management and planning. 
 

I apologise for the delay in providing comment, unfortunately the deadline for close of comment of December 

31 fell during the Christmas period when our office was closed. 
 

I hope to continue corresponding with your department on these important issues. Please don’t hesitate to 

contact me through Executive Assistant Jessica LewFatt (e. jessica.lewfatt@nailsma.org.au, p. 08 89467691) 

should you wish to discuss these matters further. 

 
Kind regards, 

 

 
 

Peter Yu 

Chair NAILSMA 
 
 

 
6 

NAILSMA, 2012,  http://www.nailsma.org.au/hub/resources/publication/indigenous-peoples-right-commercial-use-and- 

management-water-policy 
7 

Council of Australian Governments (COAG), 2004, http://nwc.gov.au/nwi 
8
National Water Commission, June 2012,  http://www.nwc.gov.au/nwi/position-statements/indigenous-access 

9 
National Water Commission, May 2012,  http://www.nwc.gov.au/nwi/position-statements/northern-australia 
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SWCC Submission on the DOW ‘Securing Western Australia’s water future’ 2013. 
  

 
I. General position of the South West Catchments Council 
South West Catchments Council (SWCC) welcomes the opportunity to provide a submission on the ‘Securing Western 
Australia’s water future’ position paper and commends the Department of Water (the Department) in ensuring effective 
water management and supply in WA, with an overall principle to conserve and improve the environment and its water-
dependent ecosystems in Western Australia.  SWCC is providing comments to this position paper in the context of the 
South West region.  
 
SWCC supports, in principle, the overall position paper and provides here comments, recommendations and/or seeks 
further clarifications on specific categories specified below.  
 
 
II. Comments against categories  
 
1. Paper at a glance 
The document states that this discussion paper “has been prepared to give water users and the community a clear 
understanding of the proposed reforms, their implementation, and the benefits that can be expected” (p1).  
 
SWCC comment 1:  
While we understand the complexity in compiling such document, which sits across six Acts, we feel that the language used 
is vague and, in some cases, ambiguous. Despite one of the objectives for the Department’s new approach to water 
resource management being to improve the clarity of rules, the position paper is very broad and generic and includes many 
exceptions to many of the reforms. This does not provide clarity as to how the proposed changes will be worded and 
reflected in the legislation i.e. the new Act. We feel that specific and tangible legislative and policy reforms have not been 
articulated nor identified sufficiently here.   
 
2.1.2 Population growth and an expanding economy 
SWCC comment 2.1.2: 
 In addition to the impacts of climate change, ecosystems are currently affected by anthropogenic stressors including land 
use changes, land management and groundwater abstraction (Chambers J, Nugent G et al. 2013). A change in land use 
can impact parts of the water cycle, intercept water that would otherwise be allocated under a water licence or 
environmental water provision and potentially have significant impacts on both the yield and quality of water resources. This 
can adversely affect the security of existing entitlements or environmental water provision. The consideration and 
implementation of water resource management requirements with other land use planning requirement is critical if water 
dependent ecosystems are to be protected. Thus, potential land use changes need to be considered early in the planning 
process.  
 
SWCC comment 2.1.2:   
There is no reference in this position paper to the current linkages between land use planning and water resource 
planning and management. How are land use changes and associated impacts on water dependent ecosystems 
(WDE) and water allocation planning currently considered during the state's strategic and statutory land use planning 
decision-making processes? How and where will this be translated into this new proposed Act and integrated into 
statutory water plans?  
 
SWCC recommendation 2.1.2:   
The Water Reform Implementation Committee 2006 in the ‘blueprint for water reform in Western Australia: Final 
advice to the Western Australian Government’ (Water Reform Implementation Committee 2006) developed a suit of 
recommendations in relation to the integration of land and water planning. RECOMMENDATION 61 “Strengthening 
alignment  and integration of land and water planning activities and initiatives between the Department of Agriculture 
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and Food, Department of Water, Department of Planning and Infrastructure, Western Australian Planning 
Commission and local government” (p xii). SWCC would like to see the above recommendation adopted in this 
position paper and subsequent water resource management and legislation.  
 
2.1.3 New and emerging management challenges 
SWCC comment 2.1.3: 
Under the dry future climate and with a projected 15 to 18 percent mean annual rainfall reduction in the south west Australia, 
groundwater recharge could reduce by 33 to 49 percent by 2030 (Ali, McFarlane et al. 2012). A rainfall–runoff modelling 
study by Mcfarlane et al (2012) suggested streamflows may decrease by a further quarter by 2030 or by half if a dry future 
climate is experienced. This will have important implication for future water supply and will place water dependent 
ecosystems at higher levels of risk.  
 
SWCC comment 2.1.3:  
SWCC agrees that legislative and policy reform is needed to meet the challenges of sustainable management of WA’s 
water resources. In a drying climate and with the population growth prediction for WA and the South West, the current 
reliance on existing groundwater and surface water is not sustainable in the long term.  Based on the projected reduced 
rainfall combined with a growing population, alternative water sources such as recycled water should be considered to 
address water demand. No mention of alternative water supplies were discussed and mentioned in this document.  Options 
for alternative water resources such as groundwater replenishment, recycled scheme water and desalinisation for industry, 
agriculture and public use should be highlighted in this document as the adoption of alternative water sources will alleviate 
pressure on groundwater and surface water resources, thereby also preserving adequate water to meet in situ 
environmental water requirements. 

 
2.2 Legislative confusion  
SWCC comment 2.2: 
SWCC supports the rebuilding of the legislative framework for water management. 

 
2.4.1 Overview  
SWCC comment 2.4.1a: 
SWCC supports, in principle, the introduction of water access entitlements and statutory water allocation plans and limits. 
Transitioning from multiple Acts to a single new Act is highly commended. However, more details are required in relation to 
the proposed reforms before SWCC can provide full and detailed comment. 
 
SWCC comment 2.4.1b: 
In the new water resource management framework (Figure 2), it is proposed that the duration of tenure for the improved 
licensing and management extends to up to 40 years, and the water access entitlements extends to ‘perpetuity’.  
While we understand the need for simplified mechanisms for trading and transfer of licensed entitlements, under a drying 
climate and the uncertainties of climate change impacts on our water resources (both groundwater and surface water), 
SWCC questions whether it is appropriate to set up licences for timeframe of up to 40 years. There are still gaps in our 
knowledge and understanding of how some groundwater systems function and their connectivity with surface water, let 
alone what the impact of climate change will be on these systems. Therefore SWCC seeks clarification from the Department 
regarding how it plans to provide certainty for water users and environment recharge and flows over a 40 year timeframe. 
Does the Department have enough reliable and accurate modelling data for projected changes in groundwater and surface 
water recharge for the South West to commit licences and water access entitlements for such extended period of time?   
This will be touched on further in section 3.1.3. 
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2.4.2 Improved legislative framework  
SWCC comment 2.4.2: 
SWCC commends and supports, in principle, an improved legislative framework.  However, SWCC would like to seek 
clarification and details on the proposed update for the heavily amended and out-dated legislation. This is still unclear in the 
current position paper. 
 
2.4.4.1 Introduction of statutory allocation limits and plans 
SWCC comment 2.4.4.1: 
SWCC supports the introduction of statutory allocation limits and plans.  
 

2.4.4.2 Measurement and metering 
SWCC comment 2.4.4.2: 
SWCC supports the implementation of measurement and metering.  
 

2.4.4.3 Local water advisory groups 
This position paper is said to be underpinned by one fundamental principal, local community engagement. Considering that 
“Community views are essential to assisting government develop water policy” and the Department wants “(sic) to make 
sure there is a process to ensure a local voice in this important policy area”, SWCC comments and recommends the 
following: 
  
SWCC comment 2.4.4.3a: 
The NRM community should participate in the prioritisation of ecological values and ecological outcomes in groundwater 
and surface water plans in order to reflect regional priorities. SWCC supports the “establishment of local water advisory 
groups who work with government to inform and advise water management and allocations issues within their community”; 
and; recommends that DOW seek NRM representatives from the broader southwest community to be part of the local 
advisory groups in order to identify priority assets associated with the ecological values of water dependent ecosystems. 
This will provide a representation and a local/ community Natural Resource Management (NRM) voice for the South West. 
SWCC would like to see the selection criteria guidelines for choosing a relevant NRM expert for the advisory groups. Could 
DOW clarify if SWCC’s Regional NRM Strategy prioritised assets are being incorporated into the Department’s priority 
groundwater dependent ecosystems (GDE) when appropriate? 
 
SWCC recommendation 2.4.4.3a: 
SWCC would like to see NRM representatives as part of the local advisory groups.   
 
SWCC comment 2.4.4.3b: 
The Water Reform Implementation Committee 2006 in their recommendation 2 recommended that the characteristics and 
components of a statutory water management plan include an “Alignment with relevant natural resource management plans 
and cross jurisdictional plans, where applicable”.  SWCC supports this recommendation and would like to see statutory 
water management plans in the South West region align with the ‘South West Regional NRM Strategy 2012 – 2020’ and 
its priorities. This is to ensure that the critical and groundwater dependent environmental, cultural and social assets 
identified in the South West Regional NRM Strategy are considered, protected and monitored in the water allocation plan as 
part of the environmental water requirements. 
 
SWCC recommendation 2.4.4.3b: 
The statutory water management plans in the South West region should integrate and align with SWCC’s ‘South West 
Regional NRM Strategy 2012 – 2020’ where appropriate. 
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2.4.5.1 Ensure water supply for the future 
SWCC comment 2.4.5.1 
We are pleased to see the encouragement of innovation that reduces demand on existing resources, however new 
sources of water will eventually be required to supply a growing population in a drying climate (Water Corporation 
2009). The Water Corporation community consultation for the Water Forever South West Survey presentation 
indicated that there was significant support from South West stakeholders for the increased use of recycled water. 
Stakeholders highlighted that they would like to see more recycled water used in the future not only for urban 
consumption but also for agriculture and industry (anecdotal evidence).  
 
SWCC recommendation 2.4.5.1: 
SWCC recommends that alternative water sources should be discussed in the position paper and that a clear 
threshold is indicated as to when these would need to come in place. 
 
2.4.5.2 Greater flexibility to react to climatic variations and increasing demand 
SWCC comment 2.4.5.2: 
Following years of drought, flood water and additional water in wetter periods may be crucial the recovery of some drought 
affected water dependent and associated ecosystems. The time lag between water balance components of surface and 
groundwater systems and associated ecosystems capturing and recovering water post drying period is not linear nor fully 
understood. To ensure environment water security for the ecosystems and environments in which the water resources is 
situated, a sufficient timeframe is required before allocating and providing water for users in wetter period 
 
SWCC comment 2.4.5.2:  
It is stated in the position paper that “The reforms will allow Western Australia to manage increasing climatic variation 
and demand for water by: 

• introducing a simpler, more transparent and responsive way of providing water users with access to water 
in wetter periods and reducing the take of water in drier times where needed” 

 
SWCC seeks further clarification on the timeframethe Department is allowingbefore providing water users with access to 
water in wetter periods in the drying parts of WA.   
 
2.4.5.3 Security of water for the environment 
SWCC comment 2.4.5.3: 
It is stated in the position paper that “The reforms will underpin a better way of managing water to support the water 
dependent environment under changing climatic and seasonal conditions, while continuing to meet the needs of 
water users” This will be achieved through: 

• more transparent provision of water for dependent ecosystems such as estuaries and waterways 
• environmental water rules, requirements and objectives being more clearly articulated 
• environmental water being transparently accounted for”.  

 
As stated from the insert of s.4 of the Rights in Water and Irrigation Act 1914 (WA) (see below), the Act clearly states 
that the objective is to manage water resources for their sustainable use and development to meet the needs of current 
and future users, and “for the protection of their ecosystems and the environment in which water resources are situated”.  

4 .         Objects of this Part  

        (1)         The objects of this Part are —   

            (a)         to provide for the management of water resources, and in particular —  

                  (i)         for their sustainable use and development to meet the needs of current and future users; and  

                  (ii)         for the protection of their ecosystems and the environment in which water resources are situated, including by the regulation of activities detrimental to them;  
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SWCC supports the recognition of the environment as a legitimate user of water as this helps guarantee that water-
dependent ecosystems are considered in management decisions. This recognition is also reflected in Paragraph 35 of the 
National Water Initiative which addresses the provision of water for the environment stating that it should: i) be given 
statutory recognition and have at least the same degree of security as water access entitlements for consumptive 
use and be fully accounted for. 
 
SWCC’s recommendation 2.4.5.3:  
A legislative reform is required to establish a clear mandate for environment water provision. SWCC would like to extend this 
statement further and see water for the environment being given statutory recognition. The new Act and legislation should 
be aligned with paragraph 35 of The National Water Initiative and; have at least the same degree of security as water 
access entitlements for consumptive use and be fully accounted for. 
 
3.1.2 Licence trading and transfer 
SWCC recommendation 3.1.2: 
SWCC would like to see licence trading and transfer only where statutory water allocation plans are in place.  
 
3.1.3 Licence tenure 
SWCC comment 3.1.3: 
Climate change in the next 40 years is likely to cause landscape scale changes, markedly different hydrological regimes and 
the transformation of ecosystems and ecosystem functions. The exact implication of climate change on the South West 
water resource and biodiversity is not an exact science. Predictions for water availability and how GDE will adapt to reduced 
rainfall are still uncertain. The Department’s current water reforms seek to address over-allocated systems and account for 
the effects of climate change and climate change variability.  
How will a 40 year licence accommodate uncertainties about the water resource, thus allowing the Department to have 
sufficient flexibility to adapt to changing circumstances? How does this fit with holistic land use planning and management 
for the next 40 years and has this been accounted for? SWCC seeks further clarification on the aforementioned questions. 
  

3.3.2 Introduction of statutory allocation plans 
SWCC comment 3.3.2:  
SWCC supports the establishment of statutory water allocation planning that will have the force of law. It is stated that a 
review period (generally no more than 10 years) will be included in the plans. As highlighted in section 3.3.6, reduced 
rainfall in a drying climate can impact the allocation limit and can lead to over-allocation. How will the Department 
manage and reflect the potential effect of climate variability or change on water resources if radical changes occur before 
the 10 year review period for the plan is reached?  Will the Department provide a provision to restrict water use, vary 
entitlements and change water trading arrangements in events where water resources are over-allocated or overused to 
environmentally sustainable levels? SWCC recommends that the legislation allows a clause for statutory water allocation 
plans to be reviewed before a review period in emerging circumstances such as a severe extended drought period.  
 

3.3.3 Measurement including metering 

In the position paper it is stated that “It is proposed that policy be changed to provide for metering for all groundwater 
systems and for multi user surface water systems such as rivers and multi-user dams, except where there is no benefit to 
water management in doing so”.   
 
SWCC Recommendation 3.3.3:  
SWCC endorses the proposed policy to provide metering for all groundwater systems and for multi user surface water 
systems.  SWCC would like to see metering obligation considered on licences with allocation of less than 500 ML in areas 
where water allocation is over allocated, close to full allocation and if the area is affected by a drying climate. 
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3.3.4 Local water advisory groups 

SWCC comment 3.3.4: 
As discussed in section 2.4.4.3, SWCC would  support that local advisory groups should include NRM experts to represent 
community values in the South West.This will provide a conduit for the community to ensure that the Department is aware of 
the range of community views on NRM issues as well as priority environmental and social assets affected by water regimes 
in the South West. 
 
3.3.6 Recovering over-allocated resources 
SWCC comment 3.3.6 
There is a need to implement firm pathways and open processes for returning previously over-allocated and/or overdrawn 
surface and groundwater systems to environmentally-sustainable levels of extraction. In the context of climate change and 
over-allocated water resources, SWCC supports the National Water Initiative guidelines that water plans should 
include a provision such as “Where systems are found to be over-allocated or overused, the relevant plan should set 
out a pathway to correct the over-allocation or overuse”.  SWCC strongly supports the Department’s conclusion that 
a “process for returning over-allocated system to the allocation limit needs to be included in the legislation to increase 
transparency and provide security to water users”.   
 
3.3.7 Risk assignment framework and compensation 
SWCC comment 3.3.7: SWCC strongly endorses that “Change is needed to remove the impost on the taxpayer and clarify 
who bears the risk under certain circumstances”. 
 
3.4.1 Environmental Water 
SWCC comment 3.4.1a: 
Managing environmental water provision and measuring its effectiveness, requires detailed hydrological assessment of the 
water regime and how this impacts on the health of the water dependent ecosystems (WDE). Currently principles and 
practices are done on the basis that we have good understanding of our systems including identification and classification of 
waterways, identification of WDE assets values and their water related regimes; the links between groundwater availability 
and ecosystem health as well as where and what the threats are.  While the Department undertakes monitoring to forecast 
ecosystem response to a changing groundwater and surface water regime, there are still gaps in our understanding of 
connectivity between surface and groundwater and between different aquifers in priority surface water systems. State of 
Environment report (2011) highlighted that in WA, in aquatic ecosystems, “marine and aquatic biodiversity is generally less 
well known and described than terrestrial taxa, and the lack of knowledge remains a significant shortcoming”. There has 
been gradual increase in scientific understanding of the links between groundwater availability and ecosystem health 
(MacKay 2006). Yet aside from a few exceptions, our understanding of GDEs and their groundwater requirements is still 
limited (Murray, Zeppel et al. 2003).  Hyde (2006) remarked that on-ground studies in sections of the catchment in the 
western Scott coastal plain and some areas of the northern Blackwood Plateau have yet to be carried out. Bouton et al 
(2003) argued that the protection of GDEs are hampered by our scant taxonomic and ecological knowledge of these 
ecosystems. Hyde (2006) further stated that even in areas where a volume of work has been to date been carried out, there 
are still knowledge gaps about the areas’ groundwater dependencies. Some of the Aquatic Ecosystem knowledge gaps to 
be addressed have been summarised in the ‘Climate Change and Western Australian Aquatic Ecosystems’ 2011 Report 
card (Kauhanen, Chambers et al. 2011).  
Knowledge gaps inherently limit effective management. Thus understanding how ecosystems respond to water 
management and climate change relies on well-funded monitoring and evaluation of ecosystem health and on our 
understanding of the links between groundwater availability and ecosystem health. It is important that agencies are well 
resourced to address knowledge gaps and monitor WDEs and associated environmental requirements and water 
provisions. If the Government is to meet its environmental objectives and transparently report to the community on its 
performance, resourcing of research and monitoring should be given security and budgeted for in the respective water 
management plans. Neither the current position paper document nor the “Water for the Future – South west groundwater 
areas management plan’ highlight how research or monitoring will be funded.  Could the Department clarify how adequate 
resources are being secured to undertake such work? 
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SWCC recommendation 3.4.1a: 
All management plans should indicate a costing for research (if required),monitoring and reporting back to the community. 
Resourcing of research and monitoring should be given security and budgeted for in water management plans.  
 
SWCC comment 3.4.1b: 
In the Department’s position paper, it is stated that the reforms will underpin a better way of managing water to support 
water dependent ecosystems and that will be achieved through environmental water being transparently accounted for.  
While the State Reference Network – Win data is providing the basis for digital documentation of monitoring data and 
current status of work, this information doesn’t link monitoring with condition assessment nor can it easily be interpreted by 
the general public.  If environmental water is to be transparently accounted for, results from monitoring of ecological 
dependent ecosystems affected by water regime should be made publically available in a format which can be understood 
by the general public (e.g. report cards). In addition, if we are to maintain critical ecological and social values in the south 
west, linking monitoring with status condition and trends assessment of water resource and associated dependent 
ecosystems is required. To date there is no readily publically available information on the status condition and trends of 
water dependent ecosystems and how water for consumptive use and climate change may affect them.  There is a need to 
improve communities’ understanding of the likely causal factors that influence the condition or health of important 
environmental assets and values. Environmental provisions in water plans should be monitored, audited, reviewed and 
reported in a format that is user friendly to the community so that the community can comment on the performance.   
 
Recommendation 3.4.1b: 
SWCC would like to see the development and release of community friendly “report cards” on the health of catchment and 
dependent ecosystems affected by the water regimes.  
 
3.4.2 Water quality 
SWCC comment 3.4.2: 
Capture of flows can lead to the flow of water in watercourses and wetlands being reduced and can lead to adverse effects 
on water quality and/or associated water dependent ecosystems. From a management perspective, we need to allow for an 
increased flow regime to waterways and wetlands either on a temporary or permanent basis in order to improve water 
quality. This will remediate certain pressures, such as algal blooms, and an influx of water could improve water quality for 
example. 
 
SWCC comment 3.4.2: 
Has the Department allowed for a provision in the new Act and statutory water plans for the above scenario? 
SWCC supports the Department’s proposal of “making explicit that water quality requirements are to be taken into account 
in all applicable decision-making processes”, yet would like to see a provision in the Act to consider the above 
recommendations. 
 
3.4.3 Basic water 
“Surface water that may be taken under basic rights is found in s.20(1) of the Rights in Water and Irrigation Act 1914, 
with s.20 (2) limiting the land owners from taking only sufficient water to irrigate lawns and gardens of not greater 
than two hectares. The crop grown must not be commercially traded. The basic right for groundwater is in s.25A(2) of 
the Rights in Water and Irrigation Act 1914. A volumetric limit is imposed by the Garden Bore Exemption Order. This 
limit is set as a volume of water that is needed to irrigate a garden that is not greater than 0.2 hectares in area. 
Therefore it is proposed to consolidate existing legislation and establish basic water for groundwater and surface 
water users that will include the conditions under which this provision may be exercised”.  
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SWCC comment 3.4.3:   
It is unclear which provision of the Rights in Water and Irrigation Act 1914 is being referred to here (i.e. the s.20 (2) or 
the. s.25A(2)). Will this mean that land owners are limited from taking surface and groundwater to irrigate lawns and 
garden of not greater than 0.2 hectares OR  no greater than 2 hectares?  
With growing and predicted urban expansion in WA and the South West, along with increasing cost of scheme water, more 
land owners (especially in urban areas) may start exercising their rights to basic water from both surface and groundwater to 
irrigate their lawns and garden. Inherently, the use of garden bores is likely to increase. Has this been taken into 
consideration within surface water allocation plans and groundwater allocation plans? SWCC would support a volumetric 
limit on both garden bore groundwater and surface water in the drying parts of WA where there is a risk to environmental 
water and other users in order to assist in the better management of scarce water resources. In other words, SWCC would 
support a volumetric limit on garden bores in urban areas where the Department has concerns about the quality of extracted 
water or where adverse impacts on nearby or downstream surface water bodies are likely. SWCC would like to seek further 
clarification on the above.   
 
3.4.5 Protection and management of public water supply 
 
SWCC comment 3.4.5:  
It is proposed here that “The legislation will enable the preparation of public drinking water source area reports, and 
provide the Minister the power to declare a  temporary public drinking water source area for a specified period where 
there is a  need to take drinking water at short notice”. 
Could the Department advise if this will allow the Minister power to declare a temporary public drinking water source area for 
a specified period on a resource that is currently over allocated? Could this temporary public drinking water source area 
allow water to be taken above sustainable levels identified in relevant water plans at the expense of a reduction of 
environmental water, for instance where water dependent ecosystems could be adversely affected? What are the 
processes in place to ensure that the impact on other users and the environment are being adequately accounted for under 
such circumstances?  SWCC seeks clarification on the above. 
 
3.4.6 Managing at the state level 
In the Department’s (2012) Water Quality protection note 75, it is stated that “The Department of Water is responsible for 
managing and protecting Western Australian water resources. In order to protect the catchment areas of our drinking water 
reservoirs and bore-fields, we define and arrange proclamation of water reserves, catchment areas and underground water 
pollution control areas”. In this current position paper, it is argued that “An area needs to be proclaimed before licenses 
can be issued ….. It is suggested to remove the need for proclamations, and substitute this process with something simpler, 
such as a Ministerial order”.   
 
SWCC comment 3.4.6: 
SWCC seeks clarification and further detailed information to justify the need to move away from the existing arrangements 
and process for the proclamation of water reserves and catchments to something ‘much simpler such as a Ministerial order’. 
Could the Department confirm what the ‘simpler process’ or Ministerial order will be and how it will ensure that that the same 
level of rigorous science and public consultation is incorporated into the decision-making process?  Any move towards a 
Ministerial Order system of managing our water resources is, in the absence of full scientific transparency and 
accountability, a backward step. 
 
3.4.7 Compliance and enforcement 
SWCC comment 3.4.7:  
This document stated that “Change is needed to provide clear rules on offences and connected penalties, and to ensure 
these are a deterrent to breaching the Act and protecting responsible water users”. SWCC endorses the proposal that all 
appropriate offences are included in the legislation and penalties are a sufficient deterrent.  However, any compliance and 
enforcement needs appropriate resourcing (both financial and human resources) to be effective. SWCC seeks clarification 
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on how the Department has allocated human and financial resources to ensure that appropriate compliance and 
enforcement is undertaken across the region?   
 
3.4.8 Drainage 
“The legislation should allow for drainage and water management plans that will ensure drainage management issues are 
considered upfront in the land use planning process”. 
 
SWCC recommendation 3.4.8: 
SWCC supports the above proposal and would like the Department to consider a provision to reinstate natural flow regimes 
of water dependent ecosystems and redirect water from drains (with treatment when applicable) back to natural systems.   
 
3.4.10 Interception by plantations 
SWCC comment 3.4.10: 
All activities that can affect the consumptive pool need to be accounted for in water planning and thus interception 
thresholds should be set for each type of significant intercepting activity. Plantations have been identified as a major water 
resources management issue (Department of Water 2009). The establishment of plantation forests can put stress on water 
resources, and can potentially reduce surface and groundwater water available for other users and the environment. At 
present the Department cannot regulate plantation water use under current water resource management legislation, the 
Rights in Water and Irrigation Act (1914).  Water allocation management plans provide a long term direction for allocation of 
water for consumptive purposes. If plantations are not considered within the overall planning framework, the impact they 
have on water resources and the consumptive pool cannot be factored in when determining allocations and water for the 
environment and other users.  
 
SWCC recommendation 3.4.10:   
The document states that “It is proposed to include consideration of plantations in the development of statutory water 
allocation plans or statutory allocation limits, including the contribution to water quality and inclusion of existing plantations as 
an unregulated user”. SWCC would like to see that the Department undertake the appropriate research needed to 
determine where in the south west plantations would have unacceptable adverse impacts on surface and/or groundwater 
resources. The Department can then put into place processes and procedures to protect those water resources from 
plantations accordingly.   
 
4. General comments 
SWCC comments 4:   

 The current position statement paper is very broad and generic. Specific and tangible legislative and policy reforms 
were not articulated or identified properly here. The lack of detail in this document impinges and limits community 
consultation input into such a complex topic. SWCC would like to see more detailed information on proposed 
legislative and policy reforms. 

 For a more inclusive consultation process going forward, SWCC would like to see deadline for public comment set 
outside the Christmas period as this is a busy time for most businesses. Such timeframe consequently is likely to 
impinge people from providing comments on the position paper.  

 
5. Comments on specific issues 
a) With climate change and associated impacts uncertainties on the water balance of surface water and aquifers, it is crucial 
that policies and surface/ ground water plans should allow for adaptive response and take into consideration monitoring data 
based on detailed scientific knowledge. Trends and impacts related to changes in water regime as well as WDEs’ status 
and health condition should be regularly integrated into the review of ecological water requirements and water allocation 
planning in order to maintain the values and functions of high ecological value groundwater dependent ecosystems. This is 
particularly pertinent as projected impact of future climate change conditions could create ongoing threats to water 
dependent ecosystems in the South West (Barron, Silberstein et al. 2012).   
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SWCC’s comment 5a: Could the Department provide information on how it is accounting for those climate change 
uncertainties in water allocation planning and ecological water requirements? How quickly is the monitoring data on the 
water regime and condition of health of ecological dependent ecosystems integrated back into the water allocation plans? 
How frequently will water plans be reviewed to allow for new information?  
 
 
b) Boulton et al (2003) argued that successful conservation and management of groundwaters and their dependent 

ecosystems rely on better public understanding of their unique fauna and 'ecosystem services. Information on the status of 

groundwater dependent ecosystems and associated priority threatened flora and fauna are not readily available to the 

public. Thus to assist in the consultation process of both surface and groundwater management and for developing 

associated water management plans, awareness raising information about WDEs and associated ecosystems and species 

should be given a high priority. This will increase the general public’s knowledge and understanding of South West and 

Western Australia unique ecosystems and hence assist the community to make informed decisions. For example South 

West Index of River condition and Water dependent ecological assets report cards should be made available for the general 

public to allow them understand the change and impacts of both climate change and water extraction from groundwater and 

surface water on dependent ecosystems.  

SWCC recommendation 5b: 
Water dependent ecological assets reports cards should be developed to provide an overview of their condition, trends and 

status to assess the effectiveness of the current water regimes. Report cards should be made publically available in order to 

aid the community to assess how the state is managing water resources.   
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Dear Sir/Madam 
 
SUBMISSION- SECURING WA'S WATER FUTURE 

 
Thank you for the opportunity to provide a submission in response  to the Department of 
Water's       position      paper,      Securing     Western     Australia's      Water     Future. 

 
Yamatji Marlpa Aboriginal Corporation (YMAC) is the Native Title Representative Body 
(NTRB) for the Pilbara, Murchison  and Gascoyne areas of Western Australia. The 
organisation  has  a  representative  area  of  almost  one  million  square  kilometres  and 
represents  24  native  title  claimant  groups,  all  with  their  own  language,  culture  and 
traditions. 

 
YMAC is a not-for-profit organisation run by an Aboriginal Board of Directors and provides 
a range of services to its members including legal representation throughout the native title 
claim process  and  future act negotiations; community  and  economic  development, and 
natural resource management. 

 
Native title groups have cultural, environmental and commercial rights and interests in the 
sustainable management  of water. These interests extend beyond the limited formal rights 
under the Native Title Act 1993 and often arise from sophisticated, negotiated agreements 
with mining companies and other land users. These agreements recognise the central 
importance of water to the exercise of other native title rights, such as the practice of 
customary law and culture  and the protection of cultural sites and provide clarity for all 
parties in relation to community consultation and decision-making processes that impact 
on the environment, especially water. 
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=== Yamatji Marlpa 
- ABO RIGI NAL CORPORATION 

 
 
 
YMAC welcomes the recognition that community participation in decision-making is vital to 
enhancing confidence in the Department's approach to water planning, allocation and 
long-term management. We also strongly welcome the commitment to reflect social and 
cultural values in water resource allocation strategies. 

 
In our experience, the Department's capacity and effort to understand the intersections 
between Aboriginal culture, heritage protection and water has been inconsistent to date, 
particularly on processes relating to groundwater exploration. For example, YMAC was 
well-placed to assist the Department identify and engage directly with those native title 
parties with interests within the footprint of the West Canning Basin Sandfire groundwater 
drilling program and should have been consulted prior to going to tender for these 
services. This would have been an opportunity for the Department to build a relationship 
with key  native title stakeholders, achieve stronger outcomes in  terms of  sustainable 
Aboriginal heritage management planning and potentially save time and money on 
consultancies. 

 
Early engagement is a key to success, in our experience. We continue to work 
constructively with State agencies such as the Department of Regional Development and 
Department of Agriculture to provide advice at the early stages of planning for 
infrastructure development, for example the recently announced Pilbara Hinterland 
Agricultural Development Initiative. We would like to bring this collaborative approach to 
our relationship with the Department of Water and explore opportunities to enhance 
Aboriginal peoples' involvement in water management across our regions. In this way, we 
will be able to work together to support Aboriginal people in their objectives to protect and 
practice traditional law and culture, but also leverage water allocations to drive economic 
participation in regional and remote locations. 

 
I would welcome an opportunity for YMAC to meet with the Department of Water in 2014 to 
explore these ideas further and develop a clear process to improve engagement with 
native title communities across our regions.  Please contact Christina Colegate (Policy 
Officer) at ccolegate@ymac.org.au to arrange a convenient meeting time. 

 
Yours faithfully 

 

 

 
 

SIMON HAWKINS 
CHIEF EXECUTIVE OFFICER 
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Department of Water 
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Dear Sir/Madam, 
 
 
 

Re: Yawuru RNTBC Submissions- Position Paper- Securing Western Australia's Water  Future 
 

 
We refer to the above and the request for written  comments in relation to the position paper 
released by the Department of Water in September 2013 ("the  position paper"). 

 
Please find our written submissions attached to this letter. 

 

 
We note that in briefing sessions with the Department of Water on the position paper, we raised 
as a key issue,the special relationship that native title holders in the Kimberley have with water. 
This was recognised pursuant to the Native Title Act  {1993), by the Federal Court of Australia  in 
the Yawuru native title  determination, as with many other Kimberley native title determinations. 
There are also many significant Aboriginal sites and stories that are centred around water 
resources and water places in the Kimberley. 

 
We suggest this  special relationship should also be recognised by the State, both in the 
legislation and in the consultation process for the reform of the legislation. 

 
We are concerned about the lack of indigenous representation  in the stakeholder reference group 
established for the purposes of providing input to the 'reform' process.  It is recommended  that 
there is need for an Kimberley indigenous stakeholder forum to be convened so that the 
Department of Water can obtain the views and input of Kimberley native title holders and 
claimants, in relation to the proposed changes to the legislative framework for water resource 
management. 
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We provide  an Executive Summary outlining the key issues and recommendations contained 
in our submissions. 

 
We look forward to further engagement  about the issues we raise in our 

submissions. hesitate  to contact me if you wish to discuss further. 

 
 
 

 
e Melbourne 

Manager  Land & Sea Unit on behalf  of the Yawuru PBC 
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Executive Summary 
The purpose of this submission is to present the policy position, fundamental concerns and 

recommendations of the Yawuru Native Title Holders to the Department of Water (DoW) over the 

proposed changes to the water resource management framework in Western Australia (WA). 

Water rights and access are central to maintaining Indigenous peoples’ practice of culture and 

unique connections to country. The DoW position paper on the new water resource management 

framework does not meaningfully consider Indigenous water rights and interests, with many key 

concerns overlooked.  

Yawuru believe it is necessary to include specific provisions for Indigenous water access, water 

management, and involvement in planning within the new framework, consistent with the 

Indigenous Water Policy Group (IWPG) initiated in 2006 and supported by the North Australian 

Indigenous Land and Sea Management Alliance (NAILSMA). Yawuru support a Strategic Indigenous 

Reserves (SIR) approach, which involves establishing water entitlements from the consumptive pool 

for Indigenous groups to facilitate economic development. The SIR provides the opportunity for 

Indigenous communities and ranger groups to manage and govern water resources. Yawuru also 

strongly defend the need to recognise the cultural significance of water through a separate cultural 

flows allocation from the non-consumptive pool. Cultural flows allocations serve to maintain the 

spiritual, cultural and physical health and value of water sites for Indigenous people.  

These Indigenous policy principles are consistent with the National Water Initiative (NWI), 

particularly to the objective to include Indigenous people—as legitimate stakeholders— in water 

plans and management decisions, and are also in keeping with the National Water Commission’s 

(NWC) position statement on Indigenous access to water resources.  

Yawuru position on statutory regional planning approach  

Yawuru believe that the new legislation should provide for regional variations in water allocation and 

water management, with the scope for developing a statutory regional planning approach with an 

emphasis on regional issues and local Indigenous involvement in the planning and plan-

implementation process. Yawuru call for the regional water plans and planning processes to be 

robust and in line with the guidelines set out in Schedule E of the Intergovernmental Agreement on 

NWI (Guidelines for water plans and planning processes). This approach should provide 

opportunities for collaboration over  management of water resources between DoW and native title 

holders.. 

Key concerns relating to the proposed changes: 

Indigenous rights 

The lack of recognition by the WA Government about Indigenous economic and cultural rights to 

water is unacceptable to Yawuru. The DoW position paper comments on native title holders rights at 

one point only, in reference to basic water rights.  
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Lack of consultation in the DoW reform process 

Efforts to consult with a range of stakeholders during the formation of the proposed framework 

were poor with no importance placed on understanding Indigenous concerns and aspirations relating 

to water.  

Longer licence tenure 

Longer tenure for licences reduces opportunities for DoW to review and monitor the impacts of the 

water-use. It also reduces the opportunity for affected stakeholders, including Yawuru, to comment 

on licence renewals. Reduced assessments for licences may have environmental and cultural 

impacts. 

NWI requirements and WA Government  

Although WA is a signatory to the NWI, Yawuru asserts that the State Government only attempts to 

meet minimal NWI requirements, particularly in relation to Indigenous rights and access to water. 

Yawuru deem that the proposed framework does not recognise satisfactorily Indigenous needs 

(Clause 25(ix)) or incorporate effective and meaningfull Indigenous representation in water planning 

(Clause 52), social, spiritual and customary objectives in water plans (Clause 52), and water for 

cultural purposes (Clause 54). NWC’s priorities for Indigenous access to water resources and its 

support for the SIR is also ignored in the DoW’s position paper. 

Unclear regulations and monitoring requirements for hydraulic fracturing (fracking) 

Yawuru understand that fracking operations could potentially interfere with aquifers and aquatards, 

causing water contamination, change of water quality, and change of aquifer discharge and recharge 

flow regimes. Yawuru argue that DoW should have the statutory power to regulate or apply special 

conditions for water licence approvals for fracking and unconventional gas exploration activities. 

Insufficient knowledge of hydrogeology in Yawuru country 

It is unclear if DoW has adequate knowledge of the water resources and hydrogeology in Yawuru 

wetlands and country. This concern has been highlighted in the Yawuru Cultural Management Plan. 

Without this knowledge, the impacts of groundwater extractions remain unknown. 

Water Resources Council is not established 

The current legislation allows for a statewide ‘independent advisory body’, the Water Resources 

Council, but does not require it to be established. To date, DoW has not instituted the Water 

Resource Council. Yawuru believe it is important to establish this body to provide advice on the new 

water resource management framework and to monitor  the development of water plans. 

Lack of DoW resourcing 

DoW does not appear to have sufficient resources to implement measures that are recommended in 

the NWI framework and proposed legislation but which are not mandatory, for example, establishing 

the Water Resources Council, community engagement and data collection..  
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Proponent driven and not community driven 

Yawuru are concerned that water planning is proponent-driven and not community driven. Yawuru 

are aware that the water allocation planning process is only triggered when there is high demand 

from industry and when water resources reaches a high level of allocation in an area. It also appears 

that Water Access Entitlements (WAEs) will be provided free by the Government to existing licence-

holders during the transition from licensing to WAEs. Yawuru find these strategies inequitable as 

they reflect significant gains for industry, potentially at the cost of the environment, Indigenous 

groups and the public interest.  

Southern-centric  

Yawuru consider the new framework to be southern-centric, with the position paper reflecting the 

concerns and imperatives in the South West over water management and allocation with limited 

attention paid to the north.  

Key recommendations:  

1) The legislative framework must include provisions for Indigenous access to water and 

involvement in planning, in line with Indigenous cultural obligations, responsibilities and 

economic aspirations 

a) Introduce SIR from the consumptive pool  

b) Separate allocation for ‘cultural flows’ from the non-consumptive pool 

 

2) Improve consultation and public commenting processes  

a) DoW release an Exposure Bill and drafting instructions for public comment in 2014  

b) DoW facilitate regional workshops and meetings with native title holders and Indigenous 

communities in the Kimberley as a priority, ensuring native title holders and claimants have 

input into the proposed framework 

c) Indigenous rights and interests must be recognised in policy and legislative decision-making, 

consistent with the human rights norms for obtaining Indigenous peoples’ Free, Prior and 

Informed Consent (FPIC) and rights enshrined in the United Nations Declaration on the 

Rights of Indigenous Peoples (UNDRIP)  

 

3) Greater monitoring and assessment of licences  

a) Retain 10 years as maximum licence tenure  

b) Long-term licence tenures have in place a  regular and ongoing monitoring and evaluation 

regime with the option to change licence conditions  

c) The monitoring and evaluation data and results must be made publically available 

d) Provide details on the criteria that will be used for risk assessment in the licence approvals 

process  

e) “Advertise” licence applications open for public comment online, in addition to current 

requirement to advertise in the newspaper 

f) Provide enough detail to allow public  to comment on licence applications 

g) Allow public right of appeal when a licence is granted 

h) List licence conditions publicly 
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i) List licence condition breaches  online 

 

4) Establish clear policy for rigorous monitoring and assessment of the impacts of fracking on water 

levels, quality and flows (including injection of wastewaters) 

a) The new water legislative framework must be responsive to the emerging need to collect 

comprehensive hydrogeological information  

b) the Memorandum of Understanding between DoW and Department of Mines and Petroleum 

(DMP) on water licences for petroleum exploration and extraction to be drafted without 

delay and become available for public comment 

c) All licence applications to DoW for water for fracking should be referred to the 

Environmental Protection Authority (EPA) 

d) Petroleum exploration and fracking activities be banned in drinking water resource areas 

e) Update ‘Land Use Compatibility Table’ is to distinguish between mining and petroleum 

activities and also to include fracking 

f) Petroleum exploration and extraction to be legislated as “incompatible” land use with P1 P2 

and P3 areas 

 

5) DoW’s data set and modelling and monitoring methodologies for groundwater resources on 

Yawuru country is made transparent and available to the public  

6) The State Government establishes the Water Resources Council without delay 

a) The Water Resources Council provides advice to the Minister on the development of the 

proposed framework  

b) The membership includes independent scientific experts, Indigenous persons, and traditional 

ecological knowledge specialists.  

c) The Water Resources Council advises and oversees the development of SWAPs 

 

7) DoW receives and commits sufficient resources to implement important aspects of the 

framework, including establishing the Water Resources Council, community 

engagement processes and comprehensive monitoring and data collection 

a)  DoW should engage Indigenous ranger groups through fee-for-service and capacity building 

models for meter implementation, monitoring and data collection 

 

8) Licence-holders engaging in water uses with a non-public benefit should pay for WAEs  

a) DoW implements alternative mechanisms through which licence-holders can obtain WAEs 

instead of Government granting WAEs 

 

9) Include legislative provisions for regional variations in water planning and allocation, such as a 

statutory regional planning approach, to remedy the problematic southern-centric policy 

framework 

Yawuru Position  
Yawuru people’s inherent and prior rights to country stem from the world-creating epoch of 

Bugarrigarra. From Bugarrigarra, all facets of Yawuru country and cultural life are inextricably linked 
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and are reinforced by the responsibility of traditional owners to look after country. This responsibility 

was recognised in the Rubibi native title determination in the Federal Court of Australia in 2006, 

which established Yawuru as the native title holders of some 530, 000 hectares of land and waters in 

and around Broome. Protecting and managing waters and groundwater-dependent ecosystems in 

Yawuru country is a significant component of Yawuru’s cultural responsibility to look after country. 

This is detailed in the Yawuru Cultural Management Plan produced under the Yawuru native title 

global agreement to inform the joint management of the proposed Yawuru Conservation Estate. The 

rights and interests of Yawuru and other Indigenous stakeholders across WA will be affected by the 

State Government’s proposed changes to water resource management, and it is imperative that 

Yawuru and Indigenous concerns and recommendations are considered.  

The WA State Government’s proposed policy and legislative framework for water resource 

management should recognise Indigenous rights to water for economic development and 

commercial purposes. Yawuru recommend the allocation of Strategic Indigenous Reserves (SIR) from 

the consumptive pool as part of Statutory Water Allocation Plans (SWAPs) to fortify these rights to 

water. Water systems in Northern Australia are mostly under-allocated, including the groundwater 

administration areas within Yawuru country; subsequently the interests of current water users or 

planned water uses would not be compromised. To access, manage and develop resources, such as 

water, within community-developed governance arrangements would enhance Indigenous 

involvement in the market economy, decision-making capacity, governance, community confidence, 

and community sense of control. The Yawuru policy position is consistent with the principles of the 

Northern Australian Indigenous Land and Sea Management Alliance (NAILSMA) Indigenous Water 

Policy Group (IWPG). The IWPG has identified that Indigenous rights, responsibilities and interests in 

water need to be recognised in all water reform management and planning processes.  Yawuru have 

been closely involved in the IWPG which developed NAILSMA’s Indigenous water policy principles. 

The proposed framework should include provisions for cultural flows allocations for Indigenous 

groups. Yawuru consider freshwater sites on country to be ‘living waters’ or jila. These ‘living waters’, 

including groundwater and its flow, are manifestations of Bugarrigarra.1 Many Yawuru water sites 

are inhabited by jurru, powerful snake-like metaphysical beings, which are central to the 

maintenance, replenishment and reproduction of water and associated species.2 These water sites 

are interconnected across Yawuru country, along the coast and Roebuck Plains, and the country of 

other Traditional Owner groups–each with narratives that describe these geographic and temporal 

linkages.3 These significant cultural values associated with water can be taken into account through 

‘cultural flows’ allocations.  

Yawuru argue that the nature of Kimberley river systems and aquifers means that the planning, 

allocation and management of water must be seen in a regional context considering the shared 

interests of a number of native title groups affected by the proposed changes to water resource 

management in WA. Yawuru submit that the proposed legislative changes should enshrine regional 

                                                           
1
 Yawuru RNTBC, Walyjala-jala buru jayida jarringgun buru Nyamba Yawuru ngan-ga mirlimirli: planning for 

the future: Yawuru cultural management plan, (Broome: Pindan Printing Pty Ltd, 2011), 32, 190.  
2
 Ibid.; Sandy Toussaint, Patrick Sullivan, Sarah Yu, and Mervyn Mularty Jnr, ‘Fitzroy Valley Indigenous cultural 

values study (a preliminary assessment)’, Report for the Water and Rivers Commission (Nedlands, WA: Centre 
for Anthropological Research, The University of Western Australia, 2001), 2.  
3
 Ibid.  
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plans, in accordance with the National Water Initiative (NWI) and NAILSMA Indigenous water policy 

principles. Yawuru believe it is important that DoW recognise regional issues and peculiarities in WA, 

in relation to the nature of stakeholder groups, community concerns, Indigenous interests, industry 

activities, and levels of water use. In order to take this into account, it is prudent to develop water 

management plans on a regional and sub-regional scale. These plans and planning processes should 

be robust and in line with the guidelines set out in Schedule E of the Intergovernmental Agreement 

on NWI (Guidelines for water plans and planning processes). While there is a draft Kimberley 

Regional Water Plan 2010-2030, this has not been finalised and some improvements can be made 

which incorporates more explicitly strategies for Indigenous access and interests in water, including 

SIR and cultural flows allocations. This approach should provide opportunities for collaboration over  

management of water DoW and native title holders. The Waterways Education Program, managed 

by DoW and University of Western Australia (UWA), is a strong example of education and training for 

Indigenous Ranger Groups, including Yawuru, in waterways management and research. Collaborative 

management models should be developed based on incorporating traditional knowledge, Aboriginal 

aspirations and Aboriginal employment in water resource management.  

These approaches seek to pave a path for greater Indigenous voice in decision-making, state 

recognition of Indigenous traditional expertise and knowledge and the creation of dynamic 

relationships between Indigenous people and the State, which together can foster effective and 

inclusive water resource management in WA. 

Yawuru support for broader Indigenous policy position  

Indigenous water allocation for economic development 

Yawuru assert that the new legislative framework should allow for a SIR as part of SWAPs to facilitate 

the participation of Indigenous people in the economy. The SIR, according to NAILSMA IWPG, is “a 

perpetual, exclusive and inalienable right to a share of water available for consumption in surface 

and groundwater systems…held and managed by traditional owners across Northern Australia”.4 

 The establishment of SIR is recommended by NAILSMA5, the Mary River Statement6 and NWC7, and 

is consistent with UNDRIP.8 According to articles 20, 21, 23 and 32 of UNDRIP, Indigenous people 

have the right to freely engage in economic activities, improve their economic and social conditions, 

                                                           
4
 NAILSMA, ‘Knowledge series, Issue 017/2013, Policy Paper: Indigenous peoples right to the commercial use 

and management of water on their traditional territories’, NAILSMA Ltd, 
http://www.nailsma.org.au/sites/default/files/publications/KS%200172013%20SIR%20Policy%20Paper_11031
3.pdf#overlay-context=hub/resources/publication/Indigenous-peoples-right-commercial-use-and-
management-water-policy, iii.  
5
 Ibid. 

6
 United Nations, ‘United Nations Declaration on the Rights of Indigenous Peoples’, 

www.un.org/esa/socdev/unpfii/documents/DRIPS_en.pdf (accessed 18 October 2013), Article 18 and 19. 
7
 National Water Commission, ‘Position statement: Indigenous access to water resources, June 2012’, 

http://www.nwc.gov.au/__data/assets/pdf_file/0009/22869/Indigenous-Position-Statement-June-2012.pdf.  
8
 United Nations, ‘United Nations Declaration on the Rights of Indigenous Peoples’, Article 20, 23, 32.  
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and develop strategies to enhance their development.9 The proposed SIR represents a practical 

recognition of Indigenous rights to water as well as Yawuru’s native title rights.10  

Such a strategy is feasible and attuned to the circumstances of WA and Northern Australia. 

Indigenous people make up around 50 per cent of the population in the Kimberley and Northern 

Australia in general, with many Indigenous communities experiencing socio-economic 

disadvantage.11 There is also great potential for expanding water using industries and joint-venture 

business activities with Indigenous people in the northern context.12 What is more, water systems in 

the north are mostly under-allocated, including the groundwater administration areas within Yawuru 

country; subsequently the interests of current water users or planned water uses are not 

compromised.13 Indigenous reserves to meet the social and economic aspirations of Indigenous 

communities exist in North Queensland, however, in the form of licences as opposed to WAEs. 

Yawuru argue that SIR should be tradable entitlements and perpetual property rights compliant with 

NWI. Variations of Indigenous reserves are provided for in Cape York through the Cape York 

Peninsula Heritage Act 2007 and in the Gulf under the Water Resource (Gulf) Plan 2007. The Wild 

Rivers Act 2005 (Qld) also has the capacity for Indigenous reserves in some river areas.  

Many Indigenous communities and organisations presently lack the capital to use water resources 

for commercial activities, and thus are seeking to build their capacity to access water in the future.14 

With the probability that water resources will reach full allocation in the future, the current first-in-

first-served licencing system as well as the forthcoming WAEs trading scheme may mean that 

Indigenous communities would struggle to acquire licences or be required to buy into the market at 

great financial cost. In such a case, Yawuru argues that the SIR is a legitimate strategy that should be 

incorporated in SWAPs, according to the principles submitted by NAILSMA.15 

The proposal to introduce WAE regimes without reserved allocations for native title holders will 

hinder the capacity for Indigenous people to pursue economic and social development opportunities 

now and into the future. Yawuru argue that the SIR approach supplements the Australian 

Government’s Closing the Gap agenda for overcoming Indigenous economic and social disadvantage. 

A key component of Closing the Gap is to build on Indigenous peoples’ ideas, strengths and 

leadership to develop sustainable solutions.16 Yawuru believe that economic development is a 

significant component of a wider process of self-determination for many Indigenous communities in 

WA.  

                                                           
9
 Ibid. 

10
 NAILSMA, ‘Indigenous people’s right to the commercial use and management of water on their traditional 

territories’, iii. 
11

 Commonwealth of Australia, Sustainable development of Northern Australia: A report to government from 
the Northern Australia Land and Water Taskforce, (Canberra: Department of Infrastructure, Transport, 
Regional Development and Local Government, 2009), v; NAILSMA, ‘Indigenous people’s right to the 
commercial use and management of water on their traditional territories’, iii. 
12

Ibid. 
13

 NAILSMA, ‘Indigenous people’s right to the commercial use and management of water on their traditional 
territories’, 9. 
14

 Ibid, 12. 
15

 Ibid, 9. 
16

 Department of Social Services, ‘Closing the Gap: Indigenous Reform Agenda’, http://www.dss.gov.au/our-

responsibilities/indigenous-australians/programs-services/closing-the-gap (Accessed 6 December 2013). 
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Recognition of Indigenous cultural ties to water 

The limited recognition of Indigenous cultural and spiritual ties to water in the position paper is of 

great concern to Yawuru. Maintaining the cultural integrity of water sites and the underground 

water flows is a significant aspect of traditional owners’ responsibilities to look after country and the 

practice of culture.17 Country is viewed through a holistic lens as a living cultural landscape – “the 

ecology and biodiversity; the hydrology and geomorphology; the history; the harvesting of resources; 

and the cultural story”.18  

The ecological and cultural interconnectedness and interdependence of groundwater (Broome 

Sandstone aquifer), surface water sites, wetlands and biodiversity in Yawuru country is central to 

Yawuru conceptions of land and water. In line with this holistic perspective, Yawuru understand that 

the flows and integrity of significant cultural water sites such as Lake Eda, Ungani Lakes and Lake 

Campion rely on the Broome Sandstone groundwater flow regimes. Figure 1 depicts a map of 

Yawuru cultural values on Yawuru country which also contains water sites such as freshwater 

springs, lakes, tidal creeks, tidal flats basins, sumplands and ephemeral clay pans; attached to these 

water sites are culturally significant values tied to the Bugarrigarra story. 

With the inevitable increase in water extractions in the future led by industry pressures–most 

notably fracking for unconventional gas development–and the effects of climate change, Yawuru are 

                                                           
17

 Yawuru RNTBC, Yawuru cultural management plan, 190. 
18

 Ibid.  
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concerned about the potential impacts on groundwater flows. Yawuru understand that if the 

groundwater recharge rate is not consistent with the increasing levels of water extracted in the area, 

the decline or changes in groundwater flows may impact on the integrity of culturally significant 

water sites.  

In the current framework, cultural waters and flows are included in the ‘environmental water’ 

category and in effect are being hidden. As a result of this non-transparency in DoW processes, 

Yawuru are uncertain about the ways in which these cultural values are determined and measured. 

Yawuru argue for water with cultural values to be explicitly recognised as a separate ‘cultural flows’ 

allocation from the non-consumptive pool. This should be independent to ‘environmental water’ and 

its determination and delivery controlled by the Indigenous group. Environmental and cultural 

waters should be separate allocations: water for ecological or sustainability reasons may draw upon 

different goals, knowledge systems and assumptions than cultural flows, which may potentially 

prioritise water for ancestral beings and cultural living.19 Yawuru also believe that the ‘cultural flows’ 

allocation must also be separate to the SIR, basic water rights and relevant native title rights. 

Consistent with NAILSMA’S Indigenous water policy position,20 Yawuru recommend that the cultural 

flows allocation should be legally owned, determined and managed according to the principles and 

practices of Indigenous communities.  

With a Yawuru ‘cultural flows’ allocation, we can ensure the protection of cultural and ecological 

values of water sites in Yawuru country including nationally significant wetlands and several lakes.  

Should Lake Eda dry out, for example, it would undermine the Lake’s cultural value as a ‘living’ water 

body which requires a water flow. Without this living water and flow, Yawuru hunting practices in 

                                                           
19

 Nicholas Duff, ‘Introduction to Cultural Flows in Australia’, Synexe, 
http://www.synexe.com/assets/Uploads/201101+Cultural+Flows+pt1.pdf (accessed 6 December 2013). 
20

 NAILSMA Indigenous peoples right to the commercial use and management of water on their traditional 
territories’,iii. 
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and around the lake may be disrupted, dependent fauna may be harmed and the mythological 

significance of the site undermined.  Cultural flows allocations “are about country, the health of 

country and the culture embedded in country”; they allow for recognition of Indigenous peoples’ 

unique cultural responsibilities and relationships to country and water.21 The policy and legislative 

framework should explicitly recognise the importance of Indigenous cultural values of waters 

through cultural flows allocations. 

 The SIR and cultural flows allocations are strategies that are connected to the NWI, particularly to 

the objective to include Indigenous people—as legitimate stakeholders— in water planning and 

management decisions and to allocate water for Indigenous customary objectives and cultural 

values.22 The strategies are also in keeping with the NWC’s position statement on Indigenous access 

to water resources. The NWC prioritise the SIR approach as an explicit strategy for contributing to 

the Australian Government’s Closing the Gap Agenda. NWC also support the determination of 

cultural objectives by local Indigenous people and enhancing Indigenous leadership and 

governance.23 

Yawuru concerns over proposed changes to WA water resource management 

Lack of recognition of Indigenous water rights 

Yawuru believe that Indigenous water rights are not recognised in the proposed framework. Yawuru 

are deeply concerned with the lack of meaningful inquiry into the strategies which support 

Indigenous people to manage and protect water resources, including the SIR and cultural flows 

allocations. The DoW position paper comments on native title holders rights at one point only, in 

reference to basic water rights. Significantly, demands for specific water policy and mechanisms for 

developing commercial activities and the preservation of cultural values have been echoed by 

Indigenous people in Australia for the past five to ten years. The DoW position paper does not 

recognise Indigenous people’s profound custodianship over country and right to self-determination.  

Recommendations 

The legislative framework must include provisions for Indigenous access to water and involvement in 

planning, in line with Indigenous cultural obligations, responsibilities and economic aspirations 

i. Introduce SIR from the consumptive pool  

ii. Separate allocation for ‘cultural flows’ from the non-consumptive pool 

 

                                                           
21

 Jessica Weir, Steven Ross, David Crew and Jeanette Crew, ‘Cultural water and the Edward/Kolety and Wakool 
river system, research report’, AIATSIS Centre for Land and Water Research (Canberra: Australian Institute of 
Aboriginal and Torres Strait Islander Studies, 2013), 12. 
22

 Department of Water, Western Australia’s Implementation Plan for the National Water Initiative, (Perth WA: 
Department of Water, 2007). 
23

 National Water Commission, ‘Position Statement: Indigenous access to water resources’. 



 

15 

 

Lack of Consultation in DoW Reform Process  

Yawuru believe that DoW did not follow proper process during the consultation phase of developing 

the proposed legislative and policy framework as Indigenous groups in WA did not appear to be 

engaged. At a recent briefing, DoW informed us that the reference group which reviews submissions 

and feeds back to the parliamentary committee contains no Indigenous and native title holder 

representation – only peak industry bodies and one environmental organisation.  

It is incumbent upon DoW to engage a broad range of stakeholders and affected community groups 

during WA’s water reforms, particularly Indigenous groups.  

Yawuru request that DoW facilitate without delay a series of regional workshops and meetings with 

Indigenous communities in the Kimberley to ensure that Indigenous stakeholders have a mechanism 

for input. It is imperative that these meetings are conducted in good faith and based on a 

participatory, dialogical and transparent process. 

This recommendation reinforces Strategic Objective 6 of the Draft Kimberley Regional Water Plan 
2010-2030, which outlined the need to engage regional community in water resource management: 
 

6.3 Successfully involve the Indigenous community 
 

6.3.1 Develop partnerships with Aboriginal groups and organisations to incorporate 
traditional knowledge into water resource management 
 
6.3.2 Continue discussions with Aboriginal people and groups about their aspirations for 
water, through existing groups (e.g. Kimberley Land Council, Indigenous Water Policy 
Group) 
 
6.3.3 Pursue an increase in Aboriginal employment in water resource management, 
planning and policy development.

24
  

 
These demands for greater engagement with Indigenous communities and perspectives are not only 

espoused by Yawuru and Indigenous groups in WA. Enshrined in Article 18 and 19 of the UNDRIP are 

important rights relating to the adoption and implementation of legislative or administrative 

schemes that may affect Indigenous peoples.25 These include the right to participate in decision-

making through appropriate representatives and to give or withhold free, prior and informed 

consent.26 These international human rights norms assert that Indigenous peoples should be 

consulted and cooperated with in good faith for such matters.27  

Recommendations 

Improve consultation and public commenting processes  

i. DoW release an Exposure Bill and drafting instructions for public comment in 2014  

                                                           
24

 Department of Water, Kimberley regional water plan: strategic directions and actions 2010-2030– draft for 
public comment, (Perth, WA: Department of Water, 2010), 4. 
25

 United Nations, ‘United Nations Declaration on the Rights of Indigenous Peoples’, Article 18 and 19. 
26

 Ibid, Article 19. 
27

 Ibid.  
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ii. DoW facilitate regional workshops and meetings with native title holders and Indigenous 

communities in the Kimberley as a priority, ensuring native title holders and claimants 

have input into the proposed framework 

iii. Indigenous rights and interests must be recognised in policy and legislative decision-

making, consistent with the human rights norms for obtaining Indigenous peoples’ FPIC 

and rights enshrined in the UNDRIP  

Licence Tenure  

Yawuru are concerned about the proposal to extend licence tenure from a term of up to 10 years to 

a maximum of 40 years and the introduction of the Regulatory Standard No. 014 Section 5C licence 

tenure policy in 2013 which permits 10 year licences to become the standard licence length and 

shorter licences the exception. It is also alarming that DoW is introducing a simplified risk-based 

assessment process for licence applications at the same time as the tenure changes. 

Yawuru believe that these changes may have implications for monitoring and compliance, 

stakeholders and the environment.  

The proposed changes may result in fewer opportunities for DoW to review and inspect activities of 

water-users. Yawuru understand that DoW conducts site inspections prior to the renewal of licences. 

With longer licence tenures it is expected that fewer inspections will be undertaken. Significantly, 

longer tenure also reduces the opportunity for affected stakeholders, including native title holders, 

to comment during licence renewal periods.  

Yawuru argue the quality and rigour of risk and impact assessments may be compromised through 

the proposed simplification of the licence assessment process, potentially harmful for the 

environment and community. The reduced assessments approach does not emphasise a holistic 

approach to managing water resources and groundwater extractions –this may mean that the long 

term impacts, for example on fauna, dependent ecosystems and bush tucker, will not be considered 

in assessments.  

Additionally, with the observed changes in extreme temperatures, mean temperatures, rainfall levels 

and rainfall in WA likely due to climate change28, it is alarming for Yawuru that DoW is shifting to 

longer licence tenure instead of shorter and flexible licence tenure that can accommodate the 

changing and uncertain nature of Western Australian climate and water resources. 

Recommendations 

Greater monitoring and assessment of licences  

i. Retain 10 years as maximum licence tenure  

ii. Long term licence tenures have in place a  regular and ongoing monitoring and 

evaluation regime with the option to change licence conditions  

iii. The monitoring and evaluation data and results must be made publically available 

iv. Provide details on the criteria that will be used for risk assessment in the licence 

approvals process  

                                                           
28

 CSIRO and Bureau of Meteorology, ‘Observed Changes’, Climate Change in Australia, 
http://www.climatechangeinaustralia.com.au/pastchange.php (Accessed 6 November 2013).  
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v. “Advertise” licence applications open for public comment online, in addition to current 

requirement to advertise in the newspaper 

vi. Provide enough detail to allow public  to comment on licence applications 

vii. Allow public right of appeal when a licence is granted 

viii. List licence conditions publicly 

ix. List licence condition breaches  online 

 

WA Government and NWI requirements for Indigenous Access 

The NWI identifies key actions relating to Indigenous access, as outlined in clauses 25 (ix) and 52-54. 

Although WA is a signatory to the NWI, Yawuru believe that the State Government only attempts to 

meet the minimal NWI requirements relating to Indigenous access to water with no special 

provisions afforded to native title holders.  

Allocations for Indigenous cultural and commercial purposes are proposed to be met through basic 

water rights and the mainstream licensing and WAE processes. Yawuru argue that this approach is 

minimalist and ignores Indigenous rights over land and decision-making and the imperative to invest 

in explicit strategies for consolidating those rights. Such strategies should include the SIR and cultural 

flows allocation. The NWC supports many of the water access priorities espoused by Indigenous 

people, including SIR, enhancing Indigenous governance and leadership and incorporating 

Indigenous values and interests in water plans29.  

Yawuru are concerned that DoW does not put forward strategies for Indigenous representation and 

involvement in water planning (clause 52), for example, requirements for Indigenous membership in 

local advisory and management committees for planning areas. The State Government and DoW 

have the capacity to engage Indigenous groups in water planning and have done so in the past. The 

Draft Kimberley Regional Water Plan 2010-2030 and the La Grange Groundwater Allocation Plan are 

both examples of in-depth consultation and involvement of Indigenous groups in water planning.30 

It is concerning that the need to incorporate social, spiritual and customary objectives in water plans 

(clause 52) and water for cultural purposes (clause 54) is not meaningfully addressed. Yawuru is 

concerned that the proposed framework does not provide transparency in the way in which cultural 

values are determined or permit Indigenous people to maintain cultural obligations to water through 

specific allocations.  

In 2008, DoW released a ‘NWI achievements report’ in which the Department stated that a working 

group is exploring the allocation of water to native title holders for traditional cultural and 

commercial purposes in water policy, however, the position paper makes no reference to these 

actions.31 

                                                           
29

 National Water Commission, ‘Position Statement: Indigenous access to water resources’. 
30

 Sue Jackson, National Indigenous water planning forum: a report prepared for the National Water 
Commission, (Winnellie, NT: CSIRO Sustainable Ecosystems, 2009), 43. 
31

 Department of Water, Western Australia’s achievements in implementing the National Water Initiative: 
progress report, (Perth, WA: Department of Water, 2008). 
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Hydraulic fracturing  
Yawuru’s policy  position on fracking for unconventional gas is that the process should not be used 

“unless proven to be safe beyond doubt”.  

Yawuru understand that fracking operations could potentially interfere with aquifers and aquatards, 

causing water contamination, change of water quality, and change of aquifer discharge and recharge 

flow regimes.32 A recent report published by the Australian Council of Learned Academies (ACOLA) 

recommends that the effects of water extraction on scarce resources and the cumulative impact on 

regional groundwater systems need to be assessed within the NWI principles and managed within 

appropriate regulatory mechanisms.33 Yawuru argue that water licence applications for 

unconventional gas exploration and extraction should be referred to the Environmental Protection 

Authority (EPA) for assessment. 

The relationship and particular responsibilities of DoW and DMP with regards to regulating effects of 

fracking on water resources are unclear. However, Yawuru were informed at a recent DoW briefing 

that DoW and DMP will draft a Memorandum of Understanding to clarify the regulatory and referral 

processes for water licences for petroleum exploration and extraction. While this would improve 

transparency, Yawuru is alarmed by the conflict of interest in the state’s regulatory mechanisms 

where DMP both promotes petroleum exploration as well as regulates the environmental 

management process. In light of this, Yawuru calls for all applications to DoW for water licences for 

fracking activities to trigger referral to the EPA. 

Recommendations: 

i. The new water legislative framework must be responsive to the emerging need to collect 

comprehensive hydrogeological information, and monitor and assess the implications of 

fracking on water levels, quality and flows.  

ii. the Memorandum of Understanding between DoW and DMP to be drafted without delay 

and become available for public comment 

iii. All licence applications to DoW for water for fracking should be referred to the EPA 

iv. Petroleum exploration and fracking activities be banned in drinking water resource areas 

v. Update Land Use Compatibility Table is to distinguish between mining and petroleum 

activities and also to include fracking 

vi. Petroleum exploration and extraction to be legislated as “incompatible” land use with P1 P2 

and P3 areas 

Water resources and hydrogeology in Yawuru country 

Yawuru are concerned that there is a lack of understanding within the public, industry and 

government of the complexity of the subsurface ecology, stratigraphy and hydrogeology of Yawuru 

                                                           
32

Peter Cook, Vaughan Beck, David Brereton, Robert Clark, Brian Fisher, Sandra Kentish, John Toomey and John 
Williams, ‘Engineering energy: unconventional gas production’, Report for the Australian Council of Learned 
Academies, 2013. www.acola.org.au (Accessed 3 September 2013); Stephen Osborn, Avner Vengoshb, 
Nathaniel Warner and Robert Jackson, ‘Methane contamination of drinking water accompanying gas-well 
drilling and hydraulic fracturing’, http://www.pnas.org/content/early/2011/05/02/1100682108.full.pdf+html  
(Accessed 4 September 2013). 
33

 Cook, Beck, Brereton, Clark, Fisher, Kentish, Toomey and Williams, ‘Engineering energy: unconventional gas 
production’, 130-131. 
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wetlands and Yawuru country. This concern has been highlighted in the Yawuru Cultural 

Management Plan.34 Yawuru also believe there is a lack of transparency in the modelling processes 

and data used for assessing groundwater levels. Yawuru understand that without this knowledge, 

the impacts of heavy groundwater extractions on country remain unknown.  

Given the lack of information, Yawuru commissioned a study on the coastal wetlands on Yawuru 

country examining the connectedness of surface and subsurface freshwater seepages and run-off 

from the hinterland to the coastal zone. 35 This occurrence results in nationally significant features, 

including the Roebuck Plains and Roebuck Bay tidal flats, coastal wetlands, and vegetation.36 

Significantly, the Roebuck Bay Tidal Flat, illustrated in Figure 3, is a Ramsar site of international 

importance to local and migratory wading birds and contains sites of unique and little documented 

hydrological wetland processes.37 The seepages and run-off have also provided freshwater for 

Indigenous groups who have inhabited the west coast of the Dampier Peninsula for thousands of 

years, including Yawuru people.38  

 

                                                           
34 Yawuru RNTBC, Yawuru cultural management plan, 188.  
35

 Dean Mathews, Vic Semeniuk and Chris Semeniuk, ‘Freshwater seepage along the coast of the western 
Dampier Peninsula, Kimberley region, Western Australia’, Journal of the Royal Society of Western Australia 94 
(2011), 207. 
36

 Ibid.  
37

 V & C Semeniuk Research Group, Ecological values, status, and distribution of wetlands and vegetation on 
Roebuck Plains: report to Nyamba Buru Yawuru, (Warwick, WA: V& C Semeniuk Research Group, 2013). 
38

 Mathews, Semeniuk and Semeniuk, ‘Freshwater seepage’, 207. 
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It is concerning that without appropriate and transparent monitoring and modelling the substantial 

extraction of groundwater for future development projects may cause serious harm to the 

permanent and ephemeral Yawuru wetlands, sacred water sites on Yawuru country and Yawuru 

cultural heritage.39   

Recommendations: 

i. DoW’s data and modelling methodologies for monitoring groundwater resources on Yawuru 

country is made transparent and available to the public  

Independent Advisory Body  

There is a provision in the Water Agencies (Powers) Act 1984 for the establishment of an 

independent advisory body, called the ‘Water Resources Council’. Yawuru is concerned that the 

Council has not been established to date and that it is not advising the Minister during the reforms 

process.  

DoW proposes to remove the legislative necessity for a ministerially appointed independent state-

wide advisory body, such as the Water Resources Council, to oversee the development of SWAPs. 

This is unacceptable to Yawuru. It would be prudent for the Water Resources Council to advise and 

oversee the formation of SWAPs to ensure independence, balance and rigour.  

Recommendations: 

i. The State Government establishes the Water Resources Council without delay 

ii. The Water Resources Council provides advice to the Minister on the development 

of the proposed framework  

iii. The membership includes independent scientific experts, Indigenous persons, and 

traditional ecological knowledge specialists.  

iv. The Water Resources Council advises and oversees the development of SWAPs 

 

Lack of DoW resourcing  

Yawuru is concerned that DoW is not committing sufficient resources to implement measures that 

are recommended in the NWI framework and the proposed framework but which are not 

mandatory.  

This includes allocating sufficient funds for community engagement. DoW has stated that 

“community views are essential” where “local community engagement” is a fundamental principle 

underpinning all the proposed changes.40 DoW should also commit resources to establishing the 

Water Resources Council. Lastly, DoW must contribute increased resources into improving 

monitoring and data collection so as to improve understandings of groundwater resources and 

impacts of extractions. Indigenous ranger groups are underutilised in this area; DoW should invest in 

capacity building and collaborative management of water resources with native title holding groups.  

  

                                                           
39

 Yawuru RNTBC, Yawuru cultural management plan, 190. 
40

 Department of Water, Securing Western Australia’s water future: position paper –reforming water resource 
management, (Perth: Department of Water, 2013). 
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Recommendations: 

i. DoW receives and commits sufficient resources to implement important aspects of the 

framework, including establishing the Water Resources Council, community engagement and 

comprehensive monitoring and data collection 

ii.  DoW should engage Indigenous ranger groups as a fee-for-service model for meter 

implementation, monitoring and data collection 

 

Proponent driven  

Yawuru are concerned that water planning is proponent-driven and not community driven. It 

appears that the water allocation planning process is only triggered when there is high demand from 

industry and the water resource reaches a high level of allocation in the area. Yawuru argue that 

communities should not have to wait for industry demands to instigate water allocation planning.  

Yawuru also understands that following the development of SWAPs, the existing licence-holders are 

granted perpetual property rights in the form of WAEs. In the future, should the consumptive pool 

become fully allocated and Indigenous groups are seeking to access water, then these groups will be 

forced to purchase WAEs at great cost. Yawuru considers this approach to be inequitable, particularly 

if SIR is not allocated as part of the SWAPs, as it reflects significant gains for industry, potentially at 

the cost of the environment, native title holders and the broader public interest..  

Recommendations: 

i. Licence-holders engaging in water uses with a non-public benefit should pay for WAEs  

ii. DoW implements alternative mechanisms through which licence-holders can obtain WAEs 

instead of granting WAEs 

 

Southern-Centric 

Yawuru consider the new legislative and policy framework to be southern-centric, with the position 

paper’s emphasis on concerns and imperative in the  South West while overlooking the conditions of 

water resources in the northern regions of WA. Many areas in the South West are over-allocated and 

hence planning is centered on industry interests, drinking water needs, and re-injection of aquifers 

and recovery of over-allocated water to relieve stresses; whereas most areas in the North, including 

Broome, La Grange and Fitzroy Valley, are under-allocated and pose different requirements and 

opportunities.  

Recommendations: 

i. Include legislative provisions for regional variations in water planning and allocation, such as a 

statutory regional planning approach, to remedy the problematic southern-centric policy 

framework 
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Conclusion  
It is incumbent upon DoW to consider Yawuru native title holders’ key concerns and 

recommendations as part of the process in developing a robust legislative and policy framework for 

the effective management of water resources in WA. Yawuru have expressed a deep concern with 

the lack of recognition of Indigenous rights to water in the Government’s position paper on water 

resource management reform. Yawuru maintain a strong position which calls for strategies that 

support economic resilience for Indigenous communities, custodianship over land, and cultural 

value-systems and practices related to water, particularly the allocation of SIR, cultural flows, and 

the capacity in the legislative framework for a statutory regional planning approach. Meaningful 

engagement with Indigenous groups in WA is vital to the success of these policies and to 

understanding the aspirations and concerns of Indigenous communities. Thus, Yawuru call on DoW 

to convene regional workshops and meetings with native title holders and Indigenous communities 

in the Kimberley. Yawuru make these demands for extensive consultation and Indigenous 

commercial and cultural allocations in line with a broader Indigenous policy position, consistent with 

NAILSMA Indigenous water principles and international human rights norms.  Yawuru have also 

highlighted a number of other key concerns for the community and have provided 

recommendations. Yawuru trust that DoW will seriously consider the matters detailed in this 

submission and we hope for a constructive and inclusive dialogue between Indigenous interests and 

the State of in the process of reforming Western Australia’s water management and allocation 

regime.     
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